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The INT RODUCTION 
HE. things conſiderable touching execu- 
tors may all, in effect, be reduted to 
theſe three heads, viz. 3 


Their Having. my "3 
Their Doing. Me 
By the firſt J intend their creation or conſtitu- 

tion, with the incidents thereto. By the ſecond, 
their intereſt, fruition or poſſeſſion; By the third, 
their managing and execution of their office. 
This laſt was and is the thing principally in my 
intention, and the chief aim of this diſcourſe; 
but neceſſarily it muſt have ſome ingredients, ſome 
concomitants, and ſome coſneguents: as he that tra- 
velleth from Landon to Vork to ſpeak with J. S. 
muſt needs paſs by and through other towns and 


* 


villages, and ſpeak with divers other perſons in 
his journey and Tetura, To come firſt to the 


aſt, therein we will conſider theſe ſix things. 


cs we, 
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cCHArP Mb 
Of the relation between a will and an exe- 
cutor. 


1. Whether an executor and a will be ſuch relatives, 
that one cannot be without the otber; and therein 
of the ſeveral kinds of wills. 2. How and in 
what words an executor may be made and created, 
3. How he may be in ſpecial manner, different 
from the general, faſhioned, limited, or qualified, 

4. Who may make, or be madg an executor, who 
not. What one may give or bequeath by wikl, 
what not, 6. How a will or executor once made, 
may be unmade, and what ſhall amount .therela, 

viz. a revocation total or geriial x ; what to new 
publicalion. 


Sto the firſt; the very name of executor pur- 
porteth in general one to execute ſome what, 
or to whom the execution of ſomewhat is com- 


Executor, what, mitted or recommended, In one particular thereof 


id. Sup. p. 1, 


an executor of a will muſt needs be ſuch a one to 
whom the execution and performance of another 
man's will after his death is commended or com- 


mitted; or who is conſtituted or authorized by 


the will- maker to do him that friendly office. 
Hence it followeth neceſſarily, that a will is the 


only bed where an executor can be begotten or 


conceived ; for where no will is, there can be no 


exxcutor: and this is fo conſpicuous and evident 


to every Jow capacity, that it needs no proof or 
iuttration, On the other fide, though much 
may be written an the name of a will, many le- 


gacics bequeathed, and many things appointed 
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to be done, yet if no executor be named, there. pe, Com. 

is no will: for theſe two be ſo relative and reci- 283. 

rocal, as that one cannot be without the other NF 16, 

if no will, no executor; if no executor, no Will. + Tetamentum, 
Yet here are two cautions to be affixed : 1. That gate 

a man's mind, will and intent touching the diſ- yy. regard i. 
poſition of his goods being declared, although to be paid toz 
tor want of naming an executor he die inteſtate, f bis vill uber 
ſo as adminiſtration is to be committed; yet for no executer is 
that here is not only an inchoation or inception of | 

a teſtament,” but fo far a progreſſion therein as 

teſtatio mentis, that is, the manifeſtation. of the 

mind of the party deceaſed, and owner of goods; 

therefore this mind and intention of the inteſtate 

being notified and made known to the judge, 

who is to commit adminiſtration, is uſually an- 
nexed (as I take it) to the letters of adminiſtra- 
tion; and meet ſo to be, for a direction for and 
to the adminiſtrator, as well as to the will fully 
and perfectly made, but refuſed to be proved by 
the executor, which is uſual. Another caution wut of lande 
is, where a man ſeiſed of Land in fee-fimple diſ- $994 by futute. 
poſeth the ſame, or part thereof, by his will in 

writing, this ſtandeth good for the whole or part, 
according to the difference of the tenure, altho? 2 E. l. e. 1. 
no executor be named: ſo as the party dieth in- 
teſtate, and adminiſtration is to be committed, 
as touching his goods; and yet hath a will, as 
touching his lands. This may ſeem ſtrange: but 
the reaſon thereof is an act of parliament, inabling 
to diſpoſe of land by will in writing; and for 
that land is not properly teſtamentary; neither | 
hath the exccutor (if any be) any thing to do or vr Ma. 4. 


. 
* 


— 


7 Tefament, as it were the witneſſing of the mind. 
B 2 inter- 
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intermeddle there with: and therefore is the ma- 
king or not making of an executor, nothing per- 
tinent to the validity or invalidity: of this deyiſe 
or diſpoſition of lands by will. So as though 
where there is not teſlatio mentis, there is not 
teſtamentum; yet may there be the firſt without 
the latter. Having now ſeen that bequeſts of 
legacies, without making of executors, doth not 
amount to a will; let us now conſider whether 


The 3 the ſole making of executors in the name of a 


executor without will, without giving any legacy, or appoidting 
to a will.. any thing to be done by, executors, whether, 1 


to a will, 


ſay, this be or amount unto a will or not; ſince 
here upon the matter nothing is willed, and con- 
ſequently nothing reſts to be executed by the 
.executors, whoſe office is, as hath been ſaid, to 
execute the mind, will, and intent of their ali. 
Sum. Sl, tor; and, Ub non of teftatio mentis, nan oft tg. 
fel. 32. b. mentum, ay the canoniſts. For anſwer hereunto, 

confeſſing that indeed to be che office of an exe- 
cutor, I yet conceive. confidently, that in the 

caſe above put there is a good will, and as a will 

it is to be proved, and approved: for theſe rea: 


2 why it aoes ſons: Firſt, for that the main and principal part 


of an executor's office, and that which concerns 
the ſoul of a teſtator (as our books ſpeak) is the 
payment of his debts: now who knows not that 
the very making of an executor is the conſtituting 
of ſuch a perſon who is to pay all debts? and for 
that cauſe and end is principally to have and en- 
joy all the goods and chattels of the teſtator's, 
What it implies. and all ſums of money to him owing. So as che 
e . of A. and B. executors, is by implication 
a gift or donation unto them of all the goods and 
chattels, credits and perſonal eſtate of the teſta or, 
and the lay ing upon them an obligation to un 
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The Office of an Executoz. 
all his debts, and making them ſubject to every 
man's action for the ſame. And if the law 
ſpeak thus much, ſince quod neceſſario ſubintel- 
ligitur non deeft, what need then the party ex- 
preſs it in his will? If he had willed more than 
this, as to have given this or that in way of 
legacy, it had been needful for him ſo to have 
ſet down in his will; but there is no meer ne- 
ceſſity that every man ſhould give legacies in 
his will; the eſtates of many will not do more 
than pay their debts, nor oftentimes do ſo 
much; ſo as if they ſhould give any legacies, 
it muſt be a dead and a void gift. And ſup- 
poſe a man hath much more, and intendeth all 
to his wife, brother or ſiſter, or other friend, 
his debts being by ſuch perſons paid; ſince the 
very making of the party executor without any 
more amounteth to thus much, and effecteth 
this, what needeth then. more words? Fruftre 
fit per plura quod fieri poteſt per pauciora ; as 

we often ſpeak touching legal paſſages. It is 

needleſs towwrite four lines where two are ſuffi- 
cient. Nowis teſtatio mentis here wanting, ſince 
the teſtator hath made known who ſhall have 
the adminiſtration of his goods for payment of 
his debts: and it is to be preſumed he had no 

more ſpecial will, ſince he did not declare 
more, and left his executors farther to have 

and to do prout lex paſtulat. And who can ſay 

here is nothing to execute? Is the ſuing for and 

collecting of debts due to the teſtator, and pay- 

ing of debts by him, nothing? Nay, it is, in 

hoc negotio, the unum neceſſarium. Belides, the 

making of an executor is a deſignment of a 

perſon to be the teſtator's aſſign, to whom and 

by whom divers things may be feaſible by vir- 

B 3 As tue 
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tue of covenants, bonds or other aſſurances; as 
after, where we come to ſhew how the executor 
repreſents the perſon of the teſtator, will appear: 
alſo of one who, as our books often ſpeak, is 
to diſpoſe the teſtator's goods for the beſt ad- 
vantage of his ſoul; but inſtead of that, (ſince 
as the tree falleth, ſo will it lie or. reſt) I will 


E ſay, as is moſt for the honour and reputation 
of the teſtator. 
Of the kinds of wills. 
8 | OW wills are of two kinds, or may be 
—— | two ways made, viz. either by writing; 


7. In ſcriptis, or nuncupative, that is, by words not put in 
32 writing during the teſtator's life; for after the 
Co. Lit. 111. teſtator's death this verbal will muſt be reduced 
5. . L. Sup to writing, and have the ſeal of the ordinary 
4 Hen, 6. 10. or judge ſpiritual thereto affixed : and then it 
Tf it be written, jg as effectual and of as good validity, as if it 


and brought to . r G 3 . 
and approved by had been in writing in the teſtator's lifetime; 


bis H un and ſo doth the common law allow and approve 


his life, it is a 
vill in writing. thereof. 0 
14 Hf. 6. 5 


Vide 5 H. f. 1 M. 15. and 16 Eli. 

But I adviſe all to make wills by writing, 
and not to leave. them to the doubtful fidelity 
or ſlippery memory of witneſſes. For, as of 
leaſes parol hath been ſaid, that they be leaſes 

rjured or of perjury; ſo of wills parol may 

feared. Beſides, many times a man doth 
ſpeak and declare this or that part of his will, 
which his wife, child or friend diſſwading, he 
Jetteth that purpoſe and part of his will to fall, 
and departs from it; yet witneſſes, wiſhing it 


to ſtand, will perhaps affirm it as part of - 
will. 


0 
, 
| 
| 
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will. As for a will-gift, and diſpoſition of he Statuts of 
land of inheritance, if it be not fully written 32H. 8. is, that 
before the death of the teſtator, or done fo far 1 
(at leaſt) as concerns the diſpoſition of lands, writing, &c. 
it cannot be for that part made good by re- 
ducing it to writing after his death. As for 
goods and chattels it may.. Yet if it be writ- 
ten before the death of the teſtator, if it be 
never brought to him, or read to him after the 
writing thereof, it is good enough; and that 
not only for land, as the Caſe reſolved in King 
Edward VI. his time was, but alſo for goods 6 x4. 6. 
and chattels, ſo as there be an executor named, Dyer 32. 

But whether ſhall we ſay this is a will nuncupa- | 
tive, or in writing? And ſurely I think that this r: is a good wilt- 
is a will in writing, and not only verbal, tho? n within 
it want ſubſcribing; for we know that many though not ſub- 
cannot write their names, but only marks, and gene by de- 


what is that? nay, ſuppoſe one wants Hands, . 362. 
and cannot write ſo much as his name; yer". "re 2908+ 
doubtleſs this man may make a will in writing, 

it being written by his direction, as his will 

which he dictated: nor is the ſubſcribing of the 


name of the maker any eſſential part of a deed, 


and leſs of a will, which needs not fealing, as a 


deed doth. Now put we the caſe on the other 
ſide, that many bequeſts or legacies be named in 
a will, and many things expreſſed to be done, and 
no executor is named in the writing, only by 
word of mouth A. and B. be named executors : 
this I think confidently is no will in writing, but 
nuncupative only ; for that one eſſential part of 
the will, viz. making of executors is wanting 
in the writing. - Nay, the appointing of him 
executor who is named in a note left with A. B. 
1s no ſufficient making of an executor, faith the 
B4 Summiſt, 
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The number n- Gummi. And of ſuch nuncupative wills Me. 


quired by he 4, Perkins reaſonably ſaith, that it properly hath 
ho ck vun place when one, ſuddenly taken with ſickneſs 


bras. f x, Violent, dares not ſtay the writing, of his will, 


Tir. de Tet, for fear of prevention by death; and therefore 
4:.b  Prays his curate and others to witneſs what his 


. Tr > 4 ; | | 
If he ſurvive and will is. To this will not written there muſt be 
live a long time, | 


not cauſing it to ſeven witneſſes, and ſuch as come not by 
be writ or atteſt- chance, but are eſpecially called for that pur- 


ed by witneſſ- " a 
metal poſe, faith the Summiſt. 
ſhould not ſtand 


2 his will. Id. ſupra fol, 444. b. 


What ſhall amount to a making one executor, 
or what words are requifite thereunto, 


See Cro. El, 43. Hen. ING before made it to appear, that 
the being of an executor is an eſſential 

part of a will, and ſo de eſſe, and not de bene 

eſſe only, of a will and teſtament: let us now 

lee, firſt, by what words an executor may 

made: ſecondly, de modo, in what manner it 

may be done, how the power and authority of 

A man may be  EXECUtors may be limited and divided. As to 
executor, 'hough the firſt, - though one do expreſly by will name 


not expreſly : x 
named ſo, by Or appoint any to be executor ; yet if by any 


implication. 


If a B. de made WOrd or circumlocution he recommend or com- 
executor, and to mit to one or more the charge and office which 


1 pertains to an executor, it amounteth to as 


viſed to be dif- much as the ordaining or conſtituting of him or 
poſed for his ſoul. 


D. is by this an them to be executors : as if he declare by his 
executer for will that A. B. ſhall have his goods after his 
6 death to pay his debts, and otherwiſe to. dil- 
3 1 poſe at his pleaſure, or to that effect J by this 
21 H. 6. 6, 7. is A. B. made executor, as was conceived by 

the judges in the late Queen's time. And long 

before that it was held, that if one do will only 


that 


Lo 
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. that A. B. ſhall have the adminiſtration of 

h goods, he is, thereby made executor; yea, in 

$ the ſaid late Queen's time, one giving divers 

, legacies, and then appointing that his debts and 
legacies being paid, his wife ſhould have the 
reſidue of his goods, ſo that ſhe put in ſecurity 

for the performance of his will ; by this, with- 

out more, was ſhe an executor, as was held by 

three juſtices, viz. Manwood, Harper and Moun- 

ſon, in the lord Dyer's abſence. And fo alſo 

where an infant was made executor, and A. and 

B. overſeers, with this condition, that they 

ſhould have the rule and diſpoſition of his 

goods, and payment and receipt of debts, unto 

the full age of the infant; by this were they 

t held to be executors in the mean time. And if Vi. poſt. Sup. 
| A. be made executor, and the teſtator after in *5 

e his will expreſſeth that B. ſhall adminiſter alſo 

v with him, and in aid of him; here B. is an 

: executor as well as A. and if A. refuſe, B. alone 
f 


may prove the will as executor, notwithſtanding 
it be only faid, he ſhall adminiſter with A. and 
0 in aid of him. Thus many ways, and by di- 

e vers words of implication, one. may be made 

7 executor, altho* not expreſly ſo named by the 

- will. But if A. be made an executor, and B. a The office of a 
1 co-adjutor, without more, he is not by this an hate. 

$ executor with A. as in King Hen. VI. his time 21 H. 6.6, 
r was held: nor hath ſuch co-adjutor or overſeer #F* 3 
5 any power to adminiſter, or intermeddle other- 29 Ed. 3. 39- 
5 wiſe than to counſel, perſwade and adviſe; yet 

q I think he may, and in conſcience ſhquld ſo do. 

$ And if that will not prevail to rectify negligence 

7 or miſcarryings in executors, he ſhall well per- 

; form the truſt repoſed in him, if he complain 

7 in the ſpiritual court or court of conſcience : 

, and 
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| and it is reaſon I think that ſo doing upon juft 
cauſe, his charges be borne out of the teſtator's 
eſtate, or the executor's purſe, who otherwiſe 


would not be reformed. 


How an executor, or his executorſhiþ may be 
limited or qualified in ſpecial manner di fa 
ferent from the general. e 


N let us ſee how this making of an ex- 
ecutor may be ſpecially qualified. And 
firſt, the time may be limited when he ſhall 
firſt begin to be executor; and that either cer- 
tainly, or with ſome contingency. . Secondly, 
the creation may be conditional. Thirdly, it 
may be partial or dividedly, and not intirely. 
Vid. poſt, Sup, As to the firſt, one may appoint 7. S. to be 
p. 129. his executor a year or more time after his death; 
— con this is good. So alſo if A. appoint B. his ſon 
Conditionally on to be his executor when he ſhall come to full 


di | 12 o * — * 
cedent or fabſe- age, and in the mean time he dieth inteſtate, 


quent. Again, one may appoint the executor of A. to 


Vide Groſbrook : C ; 
and Fox, Plowg. be his executor: and then if he die before A. he 


A. and B. made js inteſtate until A. die. This creation may alſo 
not B. to inter- be conditional, and the condition may either be 
means wins precedent or ſubſequent. In the time of King 
and good, Hen. VI. one did name A. and B. his executors, 
. 1 and if they would not take it upon them, then 

3 H. 6. fo. 6. C. and D. ſhould be his executors, and A. and 
B. refuſed; and the queſtion was, whether in 

ſuit againſt the debtors of the teſtator, A. and 

B. ſhould join with C. and D. As where four 

executors be named, and two refuſe, and the 

other two prove the will, yet all four muſt be 

named in fait againſt the teſtator's debtors, as, 


was there admitted; but in the principal cafe it 
was 
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was reſolved, that the ſuit ſhould be only in 
the name of C. and D. for that the appointment 
of them executors if A. and B. did refuſe, did 
imply that then they only ſhould be executors z 
and here all four were never made, nor intended 
to be executors, but A. and B. upon a condition 
ſubſequent, that they ſhould not refuſe, and C. 
and D. upon a condition precedent, viz. if A. 
and B. did refuſe. - It is uſual to make one or 
more executors conditionally, that they put in 
ſecurity to pay legacies, or in general to per- 
form the will; nor was it ever doubted, as I 
think, but that this was good: yet I ſhould 
adviſe that ſuch condition be plainly thus ex- 
preſſed, viz. either thus, that if J. S. do put in 
ſecurity, &c. by ſuch a day, then he ſhall be 
executor, elſe not; or thus, viz. to make him 
executor conditionally, that before he do admi- 
niſter (funeral perhaps excepted) he ſhall put 
in ſuch ſecurity ; elſe perhaps, he being execu- 
cor till the condition broken, in that mean time 
he may have diſpoſed of all or moſt part of the 
teſtator's eſtate. In the late Queen's time there 
was a caſe remarkgble to this purpoſe : one 


willed, that if his wife ſuffered J. S. to enjoy p. 33 N. 
Blact-acre (being belike part of her jointure) Alice Fraxcis, 


for three years, then ſhe ſhould be his executor, 
or elſe A. B. ſhould ; and the queſtion was in 
the Common Pleas, whether preſently, before the 
end of the three years, ſhe were executor ; or 
not till ſhe ſuffered the land to be enjoyed three 
years; and it was held by all the judges but 
the lord Anderſon, that ſhe was preſently execu- 
tor, until ſhe ſhould diſturb J. S. &c. For 
upon that done, it was agreed, that the execu- 


torſhip would by virtue of the condition be 
transferred 


Dividedly. 

29 H. 8. 3 
19 H. 8. 
Dyer 4. 

Hil. 33 El. in 
com. ban. 


32 H. 8. 
Bro. 115. 


Vid. poſt. Sup. 
p- 4, 126. 
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transferred from the wife to A. B. But now 
during theſe three years might ſhe have diſ- 
poſed of all the goods of her hufband, yea, 
within one of theſe-three years, and leſs time, 
and then have broken the condition, and have 
left to A. B. a dry executorſnipß . 
No to the third point; One may divide his 
executor's power three ways, viz, really, locally; 
or temporally : really thus, he may make A, 
his executor for his plate and houſhold ſtuff, B. 
for his ſheep and cattle; C. for his leaſes and 
eſtates by extent; D. for his debts due unto 
him; and ſo divide the power and adminiſtra- 
tion of his executors at his pleaſure. He ma 
divide them or their power locally: viz. A. for 
his Goods in Com. Buck. B. for thoſe in Com. 
Ox. and C. for thoſe in Com. Berks, He may 
alſo divide them in time, viz. his wife or any 
other perſon to be executor during her life, or 
during the minority of his ſon, of ſo long as 
ſhe continues widow, and after his ſon to be 
executor. So of like limitations or diviſions, 
either for time, place or things, wherewith they 


* 


| ſhall intermeddle. Nay, doubtleſs one may be 


Bond may be 
torteited or re- 
leaſed by the 


obligee, not- 
withſtanding that 


made executor for one particular thing only, as 
touching ſuch a ſtatute or bond, and no more; 
and thereof good uſe may be made, as 1 
think, thus; Many have bonds, ſtatutes and 
recognizances, for warranty or enjoying of 
land, or freeing or ſaving harmleſs from in- 
cumbrances, in general or particular, Now he 
which hath theſe, ſelling the land, may by 
letter of attorney lawfully aſſign them to the 


he has aſſigned it over to another, and the legal intereſt therein will go to the executors 
of the obligee, whoſe names muſt be made uſe of, 


par ty 


— 
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party who buyeth land or leaſe : but this not- 5 
withſtanding, | the intereſt remains in him Who 
ſelleth, and by his outlawry they may be 770 
feited, or by him releaſed, any bond ta the 
contrary notwithſtanding z..and. if he die, the 
intereſt in law will be in and go to his execu- 1 


10 J. VO 4 oo G 7 aſſets in law, 
tors, and in their names only ſuit or execution wie brate 
may be had or maintained. mim to. +» Ht 

beſides aſſignment, 


Now then if the vendor, 

make as to the ſtatute, recognizance or obliga- 
tion, only the vendee executor ; by this the in- 
tereſt after the death of the party, will be in 

him t and really to his more ſafety, 
ſince none but he can releaſe or diſcharge, 

nor any other name need to be uſed to ſue, 

or take benefit thereof. But Quære, if the quere 
vendee, his heirs and aſſigus, may be made 
executors, ſo as that ſecurity ſhall. go ta them 

one after another, without renewed making of 
executors ? Thus if the party make no other 
executor, he dieth inteſtate as, to the reſt of his 
eſtate ; and as to this ſpecialty only ſhall have 

an executor, and muſt have a will proved; and 

in caſe he doth make another will for his eſtate 
reſidue, there muſt” be two, wills proved. But 

in the other caſe, where by, one only will one 

is executor for one part of the eſtate, and, ano- 
ther for another, there being but one will to be 
proved, one , proving, of it ſufficeth. And row the pre- 
though in the premiſſes of a will two. be made miſſes of a will 


may be reſtrained - 


executors jointly and equally z yet there ma; oy fublequeat 
be a proviſo that one ſhall not meddle during one, 
the other's life, ſo. as they ſhall be executors Bro. Exec. 
ſucceſſively, and not jointly. And thus alſo 
to other purpoſes aforeſaid, a ſubſequent clauſe 
or proviſo may make the partition and divi- 
| ſion 
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ſion of authority. But if the proviſo or clauſe 
ſubſequent be merely contrary to the premiſſes, 
it will be void: as where two were made ex. 
ecutors with a proviſo or clauſe that one of 
them ſhould not adminiſter his goods; this was 
held void. for repugnancy by Brudenel and En- 
glefield, juſtices. But Fitzberbert juſtice was 
of mind that it was not void, nor utterly, re- 
pugnant: for the other might join in ſuits, 
though not adminiſter. And juſtice Shelly was 
of a third opinion different from all the reſt, 


viz. that here was a repugnancy, but the laſt 


clauſe ſhould controul the premiſſes; and I 
this one only ſhould be executor. 


Who may make an executor. 


| 8³ ME perſons may be unable to m 


wills, and conſequently executors, for that 
is all one; whoſoever may make a will, may 
make an executor. There be nineteen ſeveral 
kinds of perſons unable, as the Canonifts ſay, 
to make wills; but with many of them we will 
not intermeddle, becauſe we find no mention 
of them in our law. The perſons principal ly 
and moſt uſefully to be conſidered of by us are, 
either the defective in underſtanding, as infants, 
idiots, lunaticks, and the like; or defective in 
power or intereſt, as women covert or married, 
perſons outlawed, attainted, convict, or excom- 


municate. dene touch we will give of others; 


as aliens, corporations, villains, monks and 
friers As for infants and women covert, be- 
ſe much is to be ſaid of each of them and 


cir adminiſtration, we will forbear to treat of 
them 


ce 
Ac 
* 
al 


* 
- 
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chem in this place, but after will do it of each _ 
ſeverally. i 1 

To begin with an idiot; naturally he is not 1a. 
able to make a will, as was reſolved in the ſpi- — 
ritual court, becauſe he wants the uſe of reaſon * 
to conceive what is fit for him to will; nor 


doth the common law oppoſe this, as J think. 208 


A lunatick having lucida intervalla, that is, Lunatick. 
ſome ſeaſons of enjoying his right mind and free- 
dom from his lunacy, may in thoſe times of 
his right mind make a will and executors, elſe 
not; for even one by age or ſickneſs become 
of non ſane memorie is unable to diſpoſe” of 
lands or Y Y RS. 

One deaf and dumb born may make a grant, Bora deaf and 
faith Mr. Perk. if he hath underſtanding, which vide plus in 
is hard, as he confeſſeth, conſequently.” much — 4 — 


more a will; but in the time of K ing Henry I. Mes 8550 
it is left a demurrer, whether a deed by ſuch I i. 38% 
be good or not. th 21 K 2.0. 


It lr mute, he may wage his law, and at- ate. 
torn by ſigns, and ſo perhaps by ſigns declare 80 ia «tee 
his will, 4 . P. #; | * A EE GEE. 
An alien may make or be an executor, ſo as 3 
he be not an alien enemy, for ſuch canngt ſue, PaſcatiadeFoun- 
as in the late Queen's time was held : but there 
the doubt was, whether a ſubject of Spain were 
at that time to be held an enemy, no war being 
ae between the kingdoms, though 
oſtilities exerciſed. „ * 
As for perſons attainted, convicted or out- Attainted, con» 


lawed, it will be ſaid, that theſe. can have no“ * 


goods of their own, and conſequently they can 
make no wills nor executors ; and it is not to 
be denied, that we find it pleaded ſometimes 
by executors, that their teſtators ſtood outlawed. 


But 


26 E. 3. 63. "of 


—- 8 


9 


16 The Oflice, of an Executoz, © 
g But firſt it is clear, that all and every of theſe 
may have goods as executors to others, which 

neither are forfeited by attainder or outlawry, 

nor deveſted by martiage or villainage. Theres 

. fore as touching them they may make teſta- 

a ments. And that all theſe ſorts of perſons ma 
Villains, monks be executors, is alſo evident. So alſo touching 
and fries, villains, monks{and friers, who can have no 
goods to their own ufes. And that one attaint- 
ed of felony may have an executor, appears by 
the caſe in the late Queen's time, wherein it 
was long debated, whether ſuch an executor 

might maintain a writ of error or not, to & 
verſe the attainder of the teſtator. And as for 
other outlawries, the plea thereof hy the exe- 
cutors, that their teſtator was and, died gut- 
lawed, proves not a nullity of the will ot ex 
cercutorſhip; for then they might have pleaded 
that they were never executors. But it tends to 
08, this, that no goods did or could come to them 
What ſhall not for ſatisfaction of the debts, by reaſon of out- 
dale. lawry; yet it hath been delivered, not of old 
29 A. p. 63. only in many books, but by ſame of late, that 
227 3-5... debts upon contract, where the defendant may 
33H, 6. 27. wage his law, are not forfeited by outlayry, 
Bren 26. . Nor, uncertain damages for treſpaſs in batt 0 
contra. or falfe imprifonment, &c. Quere of breac 
75 Hl. 6.47. of covenant, But goods taken away by a tref- 
PE 3-4 paſſer, may yet be forfeited by the attaindet or 
5E. 3 f. outlawry' of him from whom they are taken, 
f. % for that property in right ſtill appertained to 
him, and he might have taken them again 
whereſoever he found them; therefore the ac- 
tion for this ſhall not come to his executor; 

but for the other not forfeited it way. 


Whether 


| Thirdly, they cannot come to prove a will, or 
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Whether an excommunicated petſon be able Excommunicate 
to make a will or not, may be ſome doubt, — 8 
lince Keble denieth him ability to preſent to a ut. Tem. 
church; and in this very point antiently the 
opinion of Canomſts hath been negative, but 
more lately grew affirmative = 


Who may be exetutor, mort. 


A N excommunicate Perſon cannot ſue, that 42 T4 757 * 
is, proceed in ſuit as executor, till he be 21 H. 6. 30. 


abſolved, chere being danger of excommunica- , ann anne 


be an exe- 


tion to all that converſe with him; but this cutor by pag. 
makes not nullity bf his executorſhip,” nor o- Paſt: ge Four 
verthows the ſuit, but ſtays it only from pro- ben enemy can- 
ceeding until abſolution, As for perſons attaint- 29 * 25 nt», 
ed or outlawed, we have before ſpoken affir- P. 31 Es. 
matively in way of proof that they may make 3/75 | 
executors, for continuation of the executorſhip ; t gaals 
ſo of aliens and others before. Recuſants con- 
victed at the time of the death of any teſtator 
_ to be his executors. 33 
Whether Corporations compound, or conſiſt- Quere, if er- 
ing of divers perſons, may * executors — ol 
or not, I doubt. Firſt, becauſe they cannot Mee 
be feoffees in truſt to others uſe. Secondl 7/7 
they are a body framed for a ſpecial purpole.  __ * 


at leaſt to take an oath' as others do. 


<4 . N 6 
g „ln ; 4 # 


What a man may give or tifpoſe by bis will.” 

L.JAving coifidered' of the makers of rexecus = 
tors by will, and of them ſo made; let | 

us now conſider what 


by this will may be dif- 
„M a poſed, 


18 
8 Vin. Abr. 43. poſed, given Or bequeathed. And firſt, he 
pl: #3. 59.pl.5: who. himſelf is an executor cannot by his will 
267: fl. 6. 272. FIVE or bequeath to any other the goods, cha 


+ 4+ 421. pl. 6. , | | 


ments, 


Plowd. Com, 


325. 


Hil, 30 Elis. 


At avy time in tor, but to a new. adminiſtrator ; but on 1 
ter the property, death-bed he may give them by werd or deed, 
30 48 E. 3 fol. 


be- 


14, 15» 


nom nc one ſiderable, whether, by way of bequeſt in his wil 


of the execu- 


tors. is was held he can give away theſe to any from his execu: 
that the other tors. And doubtleſs he cannot effectually in 


executor might 


releaſe it. 


—— other-anr.c ace ing. if. he give ſuch 
— any, except the King. So as it he give uch? 
one as if none. 


48 E. 3. p. 24, them be in the name of the executor: and 10 


16. 
5 


Fitz. Tit. Cond. not in their names to whom the bequeſt is. Hu 
Gbere both f- when they be received, if there be no debts £9 


If 


ted jointly by 


one grant, 


Differences be. party to whom the bequeſt is, and, thereunts 
dn em. may be compelled in court of conſcience, or in 
mon, holding by t 
ſeveral grants. 
Another kind 
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ty not being altered; for that he hath not them 
3 as his own, or to his own uſe; only 

e may make a continuation of the executar- 
ſhip, and his executor ſball have them as execu. 
tor to. the firſt teſtator, as was reſolved by the 
judges, of both benches in the late Queen's time. 
And if he be adminiſtrator, the bequeſt is then 
alſo void ; nor then, wilt they go to his execu- 


though not by will. Next, if a man have debts 
owing to him, as many have much, it is co 


law; they being not ſubject to aſſignment unto 


debt to A. and ſuch to B. yet muſt the ſuit for 


alſo. the releaſe or acquittance for, them, 1 


pay, the executor ought, to deliver them ta, the 


he ſpiritual court. Therefore the caſe of the 


— — 


[77 EIT en: TINT. Nn 
eg. Lit. 182. Co. Lit. 185. Perkins 9 500. Joint tenante 
and in common, poſt, 177. Sup. 


n * 2 ä 
eren 


bebo... e OW Wort — Worn ae © 0037 , 


* 
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jointly with any other eſtated in lands or goods, 
can give 59 part by bis will, but all will für. 
vive : but by act in his life he may diſpoſe of 
his part; and the aſſignee may diſpoſe of his 
moiety by will, yea, though it be half an horſe 
or Ox, that cannot be divided. So of a leafe 
of lands, or tyhes, or grant of Goods to two, 
Habendum one moiety to the one, and the other 
moiety to the other; each may give his moie- 
ty by will. But if one be poſſeſſed or eſtated 
for years, by leaſe, wardſhip, or extent, c. 
in the right of his Wife, + or have the next a- 
voidance of a Church in her right, he cannot 
by will give or bequeath any of thefe ; bur, 
notwithſtanding, they will remain unto his wife, 
upon bis death: but yet his gift or grant of them 
taking effect in his life-time would bind his 


(as oft · times men take leaſes for lives of younger fat. of: 
perſons than themſelves) this cannot be by will a 
diſpoſed of; for that it is no ſtate of Inheritance. 
Therefore let the party bos te convey it in his 
life-time, leſt if go - to an occupant, viz; him 
who firſt ſhall enter. If it be an eſtate in land, 
he muſt either make livery, have a bargain and 
ſale enrolled, or covenant to ſtand ſeized to the 
uſe of his wife or ſome of his Blood, or make a 
leaſe for years determinable upon thoſe lives: Good 
it be by bargain and * years, if the thing 

N | 2 293 FF 1 be 


* p " 
* 
— 
* " F< v * w „ 1 * 
— po E * — [ 


* * — — — 4 


1 I. jure uxorie, poſt, 15 f. Sup: The haſband may in 
his life diſpoſe of a 50 3 for bis wife, as well as iT the 
legal. ſtate was in her: 1 Verh. 7,18. 2 Vern! 250. 80 
if a term of years is created in truſt to raiſe ber a ſum of mo- 
ney. Trin. 1703. between Walter and Saunders. 


ect. 


19 


wife, and carry away his intereſt from her. If at this day eftats 
* + uh Gut t C u 
one be tenant for the lives of one or more others, i, devifeable 


Car. 


12. 
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be in: leaſe, that ſo without inrollment or at- 

turnment the rent may paſs: elſe a bargain and 

ſale may be made for a month, or ſuch like 

time, and then'a Releaſe or grant of the 

verſion inſtead of livery and ſeiſin. But if a 

man have a leaſe for never ſo many years, de- 

terminable upon life or lives, that is, if fuch or 

ſuch live ſo long, (which unskilfulled perſons 

call a leaſe for lives) this ſtate may well enough 

be given and diſpoſed by will, becauſe it is but 

Stat. Merton, à chattel. If a man be ſeized in fee or in tall 
beck lee of land having corn growing upon it, and by 
tam de ritibus his will do give the corn, and die before feve 
We, Tf eve rance, this is a good bequeſt; becauſe the corn 
trees may be de- ſhould have gone to the executor. So it is alſo 
a wille on. of a perſon touching his glebe, and a man ſeiz- 
out giving the ed in the right of his wife, or his own right 
dend it fell. but for life, But as for trees growing upon the 
ground, theſe can no otherwiſe be given by will, 

than as the land it ſelf upon which they grow 

may be given; of which matter, as not per- 

taining to the office of executors, viz. how and 

in what manner land may be given by will, I 

intend not to treat in theſe diſconrſes. 


* A 
I 3M 


Of the revocation and countermand of wills, and 
: net publication. 3 


He conſidered of the making of wills 
and executors, let us, before we come to 
the probate, conſider of revocation; for that 
may take away the force of a will rightly made. 
Omne teftamen. A will therefore having two parts, viz. incep- 
tum morte con- ion, which is the making, and conſummation, 


ſummatur. See 
the pleading of 4 ; 
it by making a later will, Lib, Intra, f. 323. b. & 641, a, 


which 
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which is the death of the teſtator or maker of 
the will, there is power in him at any time be- 
fore death to revoke or alter his will at his plea- 
ſure. Conſider we therefore of revocations, and Put how revoca- 
alſo of new publications or re-affirmance of jc," ye 
wills, in whole or in part. As therefore a will 29 Cr. 2. 
may be made by word, ſo alſo may a will made 
in writing be by word revoked or diſannulled: 
for ſince every making of a later will is a coun- 
termand and ſuppreſſion of the former will; 
and ſince a will may be made nuncupatively or 
by word, and ſo by making a verbal will one A wil in et 
may revoke a written will: it will thereupon ke by parol. 
follow, that one by word may expreſs the alte- 
ration of his mind thus far, that the will by him 
formerly made ſhall not ſtand, but be revoked 
and annulled; and this will ſtand and be effec- 
tual, ſo as if he after die, withoug making any 
new will, or new publication, or re-affirmance 
of the former, he dieth inteſtate or without will. 
As a will may be wholly revoked, fo allo in ; 
part. Hereabout a good reſolution was in a 
Kentiſh caſe, where one Ryete by his will in wri- 
ting did give ſome gavel- kind land to one Ha- 
riſon, and five days before his death faid, in 
the preſence of witneſſes, that this. gift ſhould 
not ſtand, and that he would alter it when he 
came home; deſiring them to bear witneſs of 
his revocation, Now before he came home he 
was killed by the ſaid ariſen, who cauſed the 
will in writing to be proved, and after he was 
attainted and hanged for the murder, and his 
ſon by the cuſtom of Kent, (viz. the facher to 14 Eli. 
the bough, and the ſon to the plough) entred Py 320. b. 
into the land. And this manner of revocation 
by word only was held ſufficient although the 


C3 will 
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will in writing were not cancelled, nor defaced, 
$2329 And the like reſolution, for verbal revocation, 
4. foi. 60. is implied in the caſe of Forſe and Hemblingy 


2 1 


en, where it being reſolved, that a feme· covert, ar 
the marriage was Married woman, by word countermanding and 
Video ro & revoking ber will formerly made, when ſhe was 
12. 2a ſole or unmarried woman, this was not effec- 
tual, nor of force by reaſon of her coverture ta- 

king away the freedom of her will. Hereby it 

is implied, that another who hath freedom of 

will may by word ſufficiently revoke a will in 

writing; and ſa was it ſince alſo admitted in 

H.6.f. 13. the caſe between Sir Edward Montague and Feof- 

M. 38, 39 feries, touching the will of Sir Jo. Teofferies ; but 
2 Syd. 73 there a difference was conceived betwixt ſaying, 
Ce. Fi 306, I will revoke my will, (which only expreſſed a 
Diverſity where Purpoſe or intent, and therefore was no preſent 
words ſpoke'" revocation) and ſaying, J do revoke it, or it ſhall 
where in the not fland, or my heir ſhall have my land; which 
preſent tenſe. croſſed the gift of it by the will. And as wills 
Soll. 51. may be wholly or in part revoked ; ſo may alfa 
— wei the executorſhip of one or more of the execu- 
What words tors, and yet the will may ſtand in all the other 
* parts, ſo as there be any one executor or mote 


tion, Cro, Jac, 


215. notwith- Unrevoked: but if all be revoked, then the. 
oo pres not Whole will is revoked, becauſe no will can ſtand 
Note br only without executors: and this revocation may be 
Alrbarbh. by word only, without being expreſſed in the 
| will or any other writing. But I could with all 
to expreſs ſuch revocation in the foot of the will, 

or that the name or names of the executor. or 

executors ſo revoked be expunged or blotted 

out of the will, and that this be done in the 

preſence of ſome witneſſes to teſtify the act and 


intent of the teſtator. 


22 


| | Again 


ECT 8 $0 0 $3 0 
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Again, revocations may be by act in law as Revocation by 
well as in fact, or by direct and expreſs terms; Vids g E. 6. 
as in the ſaid caſe of Mountague and Jroſferies, Dyer 74. & 3. 
where land being deviſed by will, and the devi- 2.“ 4% 
ſor after making a feoffment, though there were Note the fatute 
ſome defect in the livery to make ineffectual; to LEES 
or if he made a bargain! and ſale that was never ww. 
inrolled, or granted the reverſion, but no at- 
tornment had, ſo as the land paſſed not, yet in 
all theſe caſes the will or gift of land ſtood re- 
voked. But in caſe he had only covenanted 
that he would have made ſuch an eſtate, and' 
not done it; this was held to be no revocation. 
And fo by ſome, in caſe he do but make a leaſe, 
leaving the fee-ſimple as it was: but of this 
Quære; and if a difference may not be betwixt 
making a leaſe for years and a leaſe: for life, 
which altereth the freehold.” If a leaſe for 20 
years be bequeathed to J. S. and after the teſ- 
tator maketh a leaſe for fifteen years, reſerving 
arent; 1 take this to be no revocation of the be- 
queſt ; bur if the teſtator, after this will made, 
take a new leaſe for a longer term, ſo as the 
former leaſe is ſurrendred in fact, or in law; 
this muſt needs be a revocation of the bequeſt, 
or at leaſt an adnullation thereof; and that al- 
though the bequeſt were generally of his leaſe, 
not mentioning the number of years; for this 
which he now hath is another leaſe, and not 
that which he had at the time of the making of 
the will. So if one give his black gelding by 
will, and after before his death, he ſelleth or 
* away that horſe, and buyeth another 
lack one; this new-gotten horſe ſhall not paſs 
by the will, becauſe it was not the teſtator's at 
the time of making his will. So alſo if the crop 
in 
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in the barn be bequeathed in October, and the 
party lives till that time twelve months, having 
ſold that crop, and inned a new, this later 
crap ſhall not paſs by-the will, and the former 
e "cc | 

Again, as revocation may be by alteration of 
the ſtate of the deviſor in the land deviſed ; ſo 
may it alſo be by alteration in ſome caſe, of the 
ſtate or quality of the perſon of the devilor, 
As if a woman ſole make a will, and after take 
a huſband, this, without any more, as is reſol- 
ved in the ſaid cafe of Forſe and Hembling, doth 
work a revocation or adnullation of the will; 
for that elſe it ſhould be in irrevocable, ſince 
ſhe, having loſt the freedom of her will, cannot 
actually and directly make a revocation as we 
before have ſhewed. But natwithſtanding her 
will be reyoked, yet in caſe her huſband before 
or after marriage with her were bound or cove- 
nanted to perform this woman's will, if he fa 
do not, by payment of the legacies therein be- 


queathed, his bond or covenant will ſtand good 


and be ſuable againſt him: as was adjudged 
touching the will of Elizabeth Smaleman, mar- 


tis no will nor ried after her will made to one Hood, who firſt 


ought to be 
proved, but an 
appointment 


which he is 


bound to per- 
form, 


was bound to perform it. Yet apother caſe 
there is of alteration in the ſtate of the teſtator's 
perſon which makes no revocation of his will; 
as if he being of ſound mind and ability make 
a will, and after becometh frantick, In this 


caſe this is no revacation ; ſo as his will ſtands 


till his death irrevocable, if he recover not, 
Now of à will revoked there may be a Reviver 
by a new publication; and thereof now, 


* 
: 
1 
% 
1 
© 
" 
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Of new publications. 
Aving ſhewed how a will may be revoked, In the cafe of 
and ſo loſe its force; let us now ſee how, — _ 
without making a new will, that ſo revoked dur ue El. 
may be revived and ſet on foot again. And je a new 
that is divers ways. As, firſt by a Codicil an- 2 
nexed after thereunto: as was reſolved between the tettator, and 
Berford and Barnecot in the king's bench. Se- gas Ge 
condly, by adding any thing to the will, whether that 
or making a new executor. Thirdly, by ex- I ther in 
reſs ſpeech or word that it ſhould ſtand, or be doubted a 
bis will: as I conceive to have been the better“ 
opinion in the ſaid caſe of Montague and Feoffe- 
ries, wherein yet was much difference of opinion, 
both touching revocation, and new publication. 
If a Man having made a former will, do make | 
a later, which is more than a bare revocation ; 44 Af. p. 36. 
yet if afterward, lying upon his death-bed and | 
ſpeechleſs, both theſe wills be delivered into his 
hand, and he required to deliver-to one of his 
friends about him that will which he would 
have to ſtand, and to keep in his hand the o- 
ther, and he thereupon delivereth to the Mini- 
ſter, or other his neighbours, the firſt made 
will, retaining in his hand the later, as was 
done in the time of Edward the third; here the 44 £4. 3. f. 33. 
former will, though made void many years be- 
fore by the later, is revived, and ſhall ſtand as 
the party's will. But now put the caſe that a 
bequeſt at the firſt is void; yet by publication 
after it may be good: as if one give to Sarah 
his wife a piece of plate, or other thing, and 
hath no ſuch wife at the time, but after mar- 
nieth one of that name, and then publiſheth — 
| WI 
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Co. Lit. 111. will again; now this ſhall be a good bequeſt, 
258g. So if one deviſe lands or goods which one hath 
low. 343- not; if he after do purchaſe the ſame, and then 
Salk. > 7: 235: (ay, that his will before made fhall ſtand, of 
Holr's Rey, be his will, it ſhall be a good will and be- 
249 149.7 queſt; for this in effect is a new making. And 
Swiob, 88, though moſt of the precedent cafes be of revo- 
Gi Lo cation of particular parts of the will, and not 
x46. of the total ; yet firſt, be it confidered, that 
1 that part ſo revoked was in effect, the ſubſtance 


$ Vin. Abr. 54+ of the will; next, it is eaſily diſcerned, that if 


2 „one part be revokable, ſo is another alſo. And 
is. Dy. 148. thus revocation may ſpead itſelf over the whole: 


nay, doubtleſs the whole «no flatu may be re- 

voked, as well as by parts. And as the Yel 

leities or diſpoſing parts of the will are revoca- 

ble and revivable by new publication, as afore- 
Executors revi- ſaid; ſo is alſo the conſtitution of executors. 
vable by a>? As if one of the executors names be ſtricken our, 
and afterwards a Stet be written over his head by 

the teſtator or by his appointment, now is he a re- 

By words: vived executor. So if the teſtator expreſs by 
word, in the preſence of witneſſes, that the par- 

His name muſt ty put out ſhall yet be executor. But now! 
eu mean where the executor's name is not ſo blot- 
ted out but that it may be read and diſcerned; 

for elſe the Stet is upon nothing: and if the ver- 

bal re- affirmance ſhould renew his executor- 

ſhip, then muſt the will be partly in writing 

and partly nuncupative, his name not being to 

be found in the written will | 

But great alterations being made' in theſe cas 
ſes by ſtat. 29 Car. 2. the directions of that 
ſtat, mult be obſerved, 


CHAP. 
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e 
Of the ſtate of things inſtantly. upon the 
teſtator's death, before any will be 


proved, 


Here we will conſider theſe ſeveral things 3 


1. What is wrought by a gift of a thing certain 
and known ;, as the white horſe, the red cow, 
&c. 2. What by a bequeſt to an executor, 
3. What is wrought by a releaſe in the will to 
a debtor. 4. What by making a debtor or cre- 
ditor an executor. f 


A? touching the firſt, viz. the bequeſt of ag, I. 11. 
chattel, real or perſonal, which the te- Keil. Rep. 128. 
ſtator had in poſſeſſion : notwithſtanding that, Sb. 2. 
if the ſaid teſtator had by his deed or writing, * 
or but by word on his death- bed, or before gi- Stil. 54, 73 
ven theſe his goods, and died before they had r. geit, 
been taken, he to whom they ſo were given March” 137. 
might have taken them; yet in this caſe of wy R. 
gift by will, neither can the legatee, wiz. he tOMar 96. 
whom they are bequeathed, either take them, 4 2 P. & 
or recover them from the executor, or a ſtran-M. D. 110. 
ger take them by any ſuit at law for that he va. G. .f 
ath no property in them; yea if the bequeſt s & 96. 


be to himſelf who is made executor, be it of hm 
„ 0, fo 


leaſe, plate, cattel, Sc. they ſhall not veſt 47. 652. 


nor ſettle in him as legatee, but as executor, 80 reſolved 


until expreſs or implied election; but he 1s to fl. fn B H. Galy 


| Gow, contra, 
— & Sima, Defs See more of this tit, Legacy; and of the aſſent of one exe 
Yo wes | | 


have 


28 The Office of an Executoz. 
Thy execuror® have and take the ſame by way of legacy. And 
to the legacy, the reaſon in both caſes is this, viz. that the 
vide poſt, Sup. Jaw prefers debts and the ſatisfaction of them 
m— before legacies, and ties executors alſo to that 
rule; and therefore will transfer nothing from 
or out of the executor, till he having conſide- 
red of the ſtate of the debts to be paid, and 
goods out of which the ſame are to be paid, 
ſhall find that ſafely this or that legacy may 
take effect without making any defect in pay- 
ment of debts, or drawing upon him — his 
27 H. 6. 3. own goods any damage or loſs, as a waſter, and 
N thereupon ſhall aſſent to ſuch legacy. Thus 
fudden opinions hOW is the law taken; but heretofore ſome opi- 
may alſo have nion hath run otherwiſe, viz. that he to whom 


run that way: 


but in Portman's any bequeſt was made of a thing known and 
a—_—_—_— cr; might take it without any aſſent of the 
cqgned, and executor ; and that when to the executor him- 
mer, 75 be ſelf any goods or cattel, movable or immov- 
bought, able, were bequeathed, in caſe there were other- 
wiſe ſufficient goods for ſatisfaction of debts, 
the ſame ſhould inſtantly upon the teſtator's 
death, without any act or election by the exe- 
cutor, be transferred into and under him in his 
own right as a legacy, and not remain in him 
as executor. As for ſums of money bequeath- 
ed, or ſo much in plate or rings, it is evident 
that they muſt be had by the delivery of the 
executor: yet hath the legatee ſuch an intereſt 
before delivery, as that, dying before payment, 
it will go to his executors. But, as F oaks it, 
no ſuch perſon, to whom any thing certain is 
given by will, can make any gift or grant of 
it before the executor have aſſented to his ha- 
ving thereof: nor, perhaps will the executor's 
aſſent after the grant have ſuch relation as to 


make 
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make good the grant precedent; why ſo, yet, 
more than an attornment of a leſſee, which is a 
like afſent to the grant of another? and Quær. 
if by the outlawry of the legatee before the 
executors aſſent this thing bequeathed be for- 
feited. | | 3 
+ If without juſt cauſe an executor will re- 


29 


Quzr. Of this 


fuſe to aſſent, he is compellable by law ſpiritual, { more ater, | 
or court of conſcience ; yet if the ſpiritual court bon. 


preſs to do, where is juſt cauſe to ſtay, a Pro- 
bibit. lieth, ut credo; for ſince executors ſtand 
liable to recovery of debts againſt them by 
common law, it is reaſon that law enable them 
to keep wherewith to pay. And here yet note 
ſome ſeeming oppoſition of the law : for where 
before great difference was ſhewed between a 


deviſe or bequeſt, and a gift or alienation exe- 


cuted in one's lime-time ; yet the lord Dyer re- 
ports it to be reſolved, that where a leaſe for 
years was made upon condition that the leſſee 


ſhould not alien in his life-time, yet a bequeſt of 


this leaſe by his will was a breach of the condi- 
tion, as being an alienation in his life-time. _ 
2. Of diſcharge by will to a debtor ſome 


queſtion may be, whether to perfect and make 


good this, ſo as the debtor may plead it in, bar, 
there be not requiſite, as in the former, an aſ- 
ſent of the executor ? On the one ſide ſince this 
giving is a forgiving, for he to whom it's be- 
| rn queathed 


— A a _ 4 "LIM fs þ 4 4 7? 2 


9 — — Ae... 


+ A legacy is not recoverable at common law, bot in the 
eccleſiaſtical court, chancery, or exchequer ; but it has been 


ocherways determined in Sel, caf. of Evid. 159. Campden 


3 
* 


v. Turner. 


* 


ee $0 had oxen Teh 41012 94 Y 
30 The Office of an Ereciitoz, . 
queathed cannot otherwiſe have it than by way 
of retainer, it may probably be ſaid, that here 
needs no ſuch aſſent of the executors, as in the 
caſe where any thing is to be transferred for 
here is rather an extinguiſhment and an exone- 
ration, than a paſſage of a chattel by way of 
| donation. On the other ſide, it is probable that 
it being but a bequeſt, and ſo a legacy, ſince 
debts are in law and conſcience to be ſatisfied 
before any legacies; therefore the executor ha- 
ving not ſufficient otherwiſe to ſatisfy his teſta- 
tor's debt, may ſue for this debt, and refuſe 
to ſuffer it to paſs away as a legacy. And to 
this opinion do I encline, as. beſt for creditors; 
and ſatisfaction of debts. is by law reſpected as 
an act greatly concerning the teſtator's ſoul, 
But ſome will, perhaps, make a contrary 
doubt, that althoygh there be an aſſent of 
the executors ue. diſcharge, yet it will not 
Unumquodque àmount to a legal releaſe ; for that a debt, at 
diffolvitur co leaſt if it be by ſpecialty, cannot be releaſed but 
— by deed, and a will is no deed 3 for a ſeal is 
not neceſſary thereunto, though it be fit and 
Not de eſſe but COhVenient. Whereto I give this anſwer, that 
Ge bene ee. 4 will, though it be not properly and legally a 
deed, for it may be good enough without ſeal, 
which is an eſſential part of a deed; yet hath 
it the force and. effect of a deed: for as a re- 
leaſe cannot be made but by deed; ſo neither 
can an eſtate or intereſt, though but for years, 
Peing things in- tythes, advowſons; commons, fairs, and Hike 
that lie in grant. things, be granted or aſſigned otherwiſe than 
by gerd yet it is clear that ſuch a ſtate for 
years, in any of theſe may be given by will, as 
well as a leaſe of land; which proves a will to 
have the force and effect of a deed. of 
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Of making a debtor or creditar executor : and firft 
| of the debtor made enecuor. : 4 2 


Uppoſe we then that A. and B. being made 
8 executors, the teſtator was indebted to A 21H. 
twenty pounds, and B. was indebted to the tec 18%, bent. 
ſtator twenty pounds, how do things ſtand pre- Danby & Choke, 
ſently upon death? Firſt, it is clear that the debt Ad may be © 
of B. to the teſtator ſtands in law extinct 3 this #ranted, that ke 
making of him executor being a releaſe in law. before the or- 

Therefore let creditors take heed of making ort. 
their debtors executors. And yet doubtleſs (me 
thinks) ſuch a debtor made executor ſhould hold — 
himſelf reſtrained in conſcience from taking be. 

efit thereof, if (the debt remitted) there ſhall pion, 2% . 
want to ſatisfy either debt or legacy of the te- on 3 
ator. And I doubt whether a court of con · pra. 8 E. 4. 
ience may not juſtly ſo order, the teſtator be- 

Ing perhaps ignorant of this point in law, that 
Dis debt ſhould be releaſed by making the 

lebtor executor. 3" tan aid 

And what is ſpoken of making the debtor Though be never 
xccutor, generally che ſame is to_ berunder- 27 F. „ . 85. 
ſtood of making any one of the debtors execu- 11 H. 6. 38. 


—— — 


* — 


o where many executors be made, and 9 


ne of them is, debtor to the teſtator ; fort they 37 ger Vasa, 
annot ſue without making him who is the debt: 9H. Sg 
pr alſo . which be cannot be againſt N tages te l 
imſelf. The like law touching action off ttef: apinitube e 
paſs or account. Vet of old, where one matze —— — 
bis bailiff one of his executors together With 

ind B. who brought an action of account againſt 
he bailiff in their two names only, juſtice Heng 
held the action well brought. This was in the 
beginning 88 


Pors, where there be many r n 
ut 2 R. , 


32 The Dffice of an Executoz. 
3E4. 3 23. beginning of King Edward the third his time; 
but the contrary hath been ſince reſolved. Some 
6H.4-3- Alſo have held, that though in the life of this 
1 executor who was a debtor he could not be 
ſued; yet aſter his death, the ſurviving execu 
21 H. 7. 31. tors might ſue his executor. But that cannot 
20 f. 4. 17. be, as I take it, for that debt was utterly ex- 
21 E. 4. 3. 61. tinct by the making of him executor, as if the 
Plow Com, teſtaror had releaſed it to him; yea, though 
185. his executor died before he did ever adtninilter 
or prove the will. And like extinguiſhment df 
the debt, if the creditor marry with one of the 
11H. 4. fol. $3, executors of the debtor : yet was there an ati 
* on of debt maintained temps Ed. 3. by the 
huſband and wife againſt the huſband and other 
32 E. 3. Fita. executors, upon an obligation by the teſtatot 
E 7%. to the wife before her marriage. But if a debt- 
or take adminiſtration of the goods of his cr6 
ditor, this, methinks, ſhould not diſcharge him, 
but this his debt ſhould ſtand as Aſſets in his 
hand, becauſe the inteſtate did no. act to free 

1. from the debt. : 


- The debter, or creditor al executor, _ | | 


Plow 0 i His making of the debtee executor, and 
Fr but - the party who both ſhould pay and be paid 
k 


— wk cho the debt, ' giveth him clearly power to pay hit» 


b. where the ſelf before any other, if his debt be by ſpecialty, 


m_ be of more or upon record. Nay, ſome have held, that 


ſhall be ſo alter= much of the goods of the teſtator ſhall be alter- 
125 ed in property out of the executor as execu- 

tor, into him as creditor; but how that can de 
See Plow. Com. I cannot ſee: for Whether it ſhall be ſatisfied 
8 out of the leaſes and chattels, real or perſonal 


givento the er. whether out of the corn in the barns, canct 


ecutore 
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the fields, plate, or houſhold-ſtuff, chis, till M 
ſome. election made by this debtee executor, 
cannot be known, nor ſhall be effected by any 
operation of law preventing the executor's elec- 
tion in taking his ſatisfaction where and how | 
he will. For certainly, as an executor hath e- Or if thegoods 
lection to pay which creditor he will firſt, ſo wre bn 
hath he election to pay and ſatisſy himſelf by this debt. 
what part of the teſtator's goods he will; yet, 
perhaps, if there be ready money in the execu- 

tor's hands, there ſhall be an alteration of the 
property of ſo much thereof as was owing by 

the teſtator come not to the executor. And if See Plow, com 
there come not to the hands of ſuch exe- 15 Hl. 8.15. 
cutor ſufficient to pay himſelf, he may have an 11 H. 4. 33. 


action of debt 2 12 Hf. 4. 21. 


inſt the other executors, or 23 F. 4. 17. 
the heir, as by ſome hath been conceived: yet 21 E. 4. 3. 
let it be well adviſed of, whether, if he do ad- 


miniſter at all, and eſpecially if he pay himſelf 


any part, he have not thereby barred or diſa- 


bled his ſuit for the reſidue. But if he refuſe to piow. 284. b. 
adminiſter at all, it were very unreaſonable that „ 


he ſhould not be able to ſue the other execu- for he cannot 
tors: for ſo a debtor might by ſubtilty make his 7pportion his 


creditor an executor with others, and take a 
courſe that his goods ſhould come only into the 
hands of thoſe others, ſo as the creditor could 
not pay himſelf; and conſequently, if he could 
not ſue the other executors, he ſhould thus be 
ſtripped of his debt by a flight. Quere, if he 
may bring the action in the name of the other 
executors only, the will being 
name as well as in the names of the reſt; or 
whether the action ſhall not be brought in his 
name alſo, and then he be ſevered at his own 
prayer. But againſt the heir there is none to 


roved in his 
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12 H. 4. 21. 
He may ſue the 
heir if the heir 
be bound, and 
he hath not ſuf- 
ficient goods as 
executor. 


Vide poſt. Sup. 
p. 41, 75+ 


May releaſe be- 


fore probate, 


Co, Lit. 292. 


The Dffice of an Executoz. 
join with him: and he may ſue, if he have not 
ad miniſtred as executor; this admitted, that 
the bond extend to the liek: which without 
preſs words it doth not, though for the execu 


tor it be other wiſe. 
Thus having conſidered of the ſtate of think 


before and without any will proved, or other 
act done by executors z; we ſhould now come to 
the point of the proof : but' two things Pert 
nent to it are in order precedent. „ ee 


„ * — * * —_——. 
— a. — * — — 
* TY p "” F ET me 


CHAP. W. po 


1. What may be dong by or to an executor befar 
proving of the will. 2. Of ha and, i 
things incident thereunto.' 


l 


Before probate what may be done by. or 10 & 
ecutors. , | 


S to this, it is clear, that before proving 
LY of a will by the executor he may ſeize 
and take into his hands any of the goods of the 
teſtator ; yea, enter into the houſe of the hei 
(if nor locked) ſo to do, and to take the ſpeci- 
alties of debts; and generally he may do. all 
things which to the office of an executor per 
tain, (except fen bringing of actions and pro- 
ſecution 


* , EE —— 


k 5. 


+ If the heir is not expreſsly bound i in the bond of his 
ceſtor, he is not bound at all. 2 Saund, 136. But the exe. 
cutor is bound by his teſtator's covenant though not named 
therein. Dyer 14 & 305. Vide poſt, Sup. 235. 
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ſecution e ſpits.) He may pay debts, receive 

debts, make acquittances. and releaſes of debts 

due to the teſfagor, and take releaſes or acquit- _ 

tances of debts owing by the teſtator: yea, if 9 f. 4. 25. 
before ſuch proving, LY day occur for payment 18. They can- 
upon bond made by or to the teſtator, pay- nor ſue ul they 
ment mult be made to or by this executor, under the ſeal | 
though no will be proved, upon like pain of of dhe ordinary» 
forfeiture as if the will were proved. Alſo an 
executor may before probate ſell or give away 

any of the goods or chattels of the teſtator. 

And whereas the aſſent of an executor is neceſ- z. 
ſary to the ſettling and execution of a legacy, 

as before hath been, ſhewed ; ſo as if one give 

me his white horſe, or black cow by will, or 

any other well-known thing, I cannot after his 

death take it, though I come where it is, but 
am puniſhable by action of ' treſpaſs at the exe- 8 
cutor's ſuit, if he do not aſſent; yet an execu- 

tor before the will proved may give his aſſent, 

and it will ſtand good. Vea, although he die 

after any of theſe acts done, the will being ne- 

ver proved by him; yet do theſe acts ſo done 

ſtand firm and good, as I take it. Yet (as I 

find) an executor making his will, and dying 

before he hath proved the will of his teſtator, 

his executor may not prove both the wills, and 

ſo become executor to both the teſtators. But 22 & 23H 
in caſe the goods were, after debts paid, be-; 
queathed to the executor, his executor may take 
adminiſtration of the firſt teſtator's goods with 

che will annexed ; as by Dr. Drury was in the 

late Queen's time declared to be the law and 

courſe of the court ſpiritual; to which credit 

was given by the judges of our law and the 

court of Star-chamber : for though the book 

D2 doth 
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36 The Office ok an Executoz, _ _ 
| doth not mention it to have been in Star chamber, 
For here he need it is elſewhere ſo reported. Yea, an executor, 
net name himielf for goods of the teſtator taken from him, or a 
Dy. in Plow. treſpaſs done upon the leaſe-land, or a diſtraig. 
— Grcyſ. ing or impounding, of goods or cattel, may 
brook and Fox. maintain, before the will be proved, actions of 
treſpaſs, or replevin, or detinue; for thele 
actions ariſe upon the executors own poſſeſſion, 
He muſt fhew But before the proving of a will, an executor 
decliring, * Cannot maintain a ſuit or action of debt, or the 
like, And the reaſon is, for that therein he 
muſt ſhew forth the will proved under the ſeal 
of the ordinary. And fo, as I take it, muſt it 
be, if he bring any action for treſpaſs done or 
goods taken in the teſtator's life-time z ſo as 
the teſtator himſelf was intitled to the action, 
and it grows not upon the executor's poſſeſſion. 
:4P.&M. I find that an executor. granting the next avot- 
Dy. in iow. dance of a church which to him came from the 
Com, 281, a. teſtator, the grantee maintained a Quare Impedil, 
without ſhewing. forth the will: but the execu- 
tor himſelf might ſo have done as of his own 
poſſeſſion before the will proved, and ſo, with- 
out ſhewing it under the ſeal of the ſpiritual 
court, as well as actions of treſpaſs or replevin, 
for goods taken after the death of the teſtator: 
Plow, Com, yet in the principal caſe of Greysbrook and Fax, 
fete: which was an action of detinue by the executor ' 
for goods taken or detained after the teſtator's 
death, the plaintiff did ſhew forth the will pro- 
ved. But that proves not any neceſlity thereof; 
or that, if the will had not been proved, it 
could be no hurt to ſhew it forth, So upon his 
own contract for the teſtator's goods: as if the 
executor ſell cattle or other goods of the teſta- 
tor before the will proved, he may for the mo- 
| ney 
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ney payable maintain an action for debt before 9 
he have proved any will: and in this, and the 80 in trover for 
action of treſpaſs, there is no neceſſity of na- tetator's death, 
ming him executor. Alſo, on the other fide, ud the fame 1 
an executor may well enough be ſued for debts for goods taken 
of the teſtator before the will be proved; for he n e life- 
may not by his own act of delaying the pro- cutor has made 
bate of the will keep off ſuits, except he will * 924 W- 
refuſe in due manner, that ſo 2dminiftration be- 

ing granted, there may be ſome body ſuable by 

the teſtator's creditors for debts by him owing. 

And the uſual plea of the defendant, to eſtrange 

himſelf from the teſtament, is to ſay, that he 

neither is executor, nor hath adminiſtred as ex- 

ecutor. So as if he either be executor de jure, 

or de facto, by his own act of adminiſtring, it 


ſufficeth. a 


Of reſuſal to prove the will, and therein of admi- 
niſtration, fore-cluding refuſal. 


OW as touching this other point fit to be 

thought of before we meddle with the 
probate, viz. Refuſal to prove; we will there- 

about conſider theſe ſeveral parts, viz. Firſt, 

how and in what manner refuſal may or muſt 

be. 2. In what caſes or in reſpect of what acts 

one named executor hath loft or determined 

his election of refuſal or acceptance. 3. Of 

what effect and operaticn the refuſal is; what 
difference where all the executors refuſe, and 
where but ſome or one of. them. Fourthly, 

what relation it hath. -_ A 

Now touching the firſt : the ordinary before 3 7. 74: 
committing adminiſtration, where a will is made gE4. 4.47. 
and executors named, if he know of it, muſt j,00067 0%, 
D 3 ſend 
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9 Ed. &« J 2 . 
See Pl. 184. a. 
If debtee made 
executor ſue the 
ordinary for the 


debt thisamounts 
a refuſal of the to done be 


executorſhip, 
M. 23 & 29 
Eliz. inter 
Brooker & 
Carter in Fa, 
Com. Vide poſt 


Sup. 74. 


3 4. 33. 
he book calls 
him cardinal of 


Canterbury. 


The Office of an ExecuthZ 2 
ſend out proceſs againſt the executors to come 
in and prove it: and if they do not come, they 
are to be excommunicate; but if they do come, 
if they, nor any of them, will prove, by reaſon 
of ſuch refuſal the ordinary may commit ad. 
miniſtration ; perhaps alſo they may be appoint- 
ed executors at a time future, and not preſent- 
ly. Now refuſal cannot be verbally or by word, 
but it muſt be by ſome act entred or recorded 
in the ſpiritual court, and therefore muſt be 

= ſome judge ſpiritual, and 'not be- 
fore neighbours in the country ; for that 1s not 
effectual. Yet Sir Ralph Rorlet making the 
lord keeper Bacon, Catlin chief juſtice, and the 
maſter of the rolls, executors; they wrote a 
letter to the ordinary, that they could not at- 
tend the executorſhip, and therefore wiſhed him 
to commit adminiſtration ; who did ſo, making 
every of their refuſals to be recorded : and this 
was held goed. So as a leaſe being by that 
will bequeathed to Catlin, and he, after this re- 
fuſal, entring and aſſigning it to one, and the 
adminiſtrator aſſigning it to another; it came in 
queſtion between them whether had beſt right; 
and judgment was given for the aſſignee of the 
adminiſtrator againſt Catlin's aſſignee : whereas 
if the refuſal had been void, Catlin had conti- 
nued executor, and ſo his title had been' better. 
In caſe the ordinary himſelf be made executor, 
there (faith the book) he may refuſe before his 
commiſſary : and ſo was it there pleaded for 
the archbiſhop of Canterbury, who was mad 
executor to Sir Will. Olaballe, * 


Whit 


* 


The Office, ok an Executoꝛ. > 


What ſhall be ſuch a medling or adnini bring by an 
executor, that be cannot refuſe after. 


S to the ſecond, where an 'executor hath vide pott. Sup. 
adminiſtred, he cannot afterwards refuſe, *: “3. 
becauſe he hath already accepted of the execu- * 
torſhip, and ſo determined his election: at lealt g x4. 4. 47. 
the ordinary ought not to accept of ſuch refu- 218 'and 


executor is admi- 


ſal, but ſhould compel him to take upon him arten, Dyer 
the executorſhip, as the law was taken both in — ven” 
the time of Ed. 4. and of Queen Elizabeth. Yet pi. Com. 28. 
if the ordinary do admit one to refuſe, not- gr — Ges. 
withitanding that he hath adminiſtred, this ſtan- . 

deth good, as it ſeemeth conceived by the judges 

in the time of H. 6. For there the executor 
commanded one to take the goods of the teſtator 

out of the hands of 7. S. who did accordingly, 

and afterward the executor refuſed before the 

ordinary, and adminiſtration was committed to 

the ſaid 7. S. who brought an action of treſpaſs 

againſt the party ſo taking the goods from him; 

and there the refuſal and committing admini- 

ſtration were admitted to be good : ſo perhaps, 

Fadtum valet quod*fieri non debuit. And it well 

may be that the ordinary did not know of the 

executor's ſuch intermedling at the time when 

he did admit his refuſal. After refuſal, and ad- 
miniſtration committed, the executor cannot go 

back to prove the will, and aſſume the executor- 

ſhip: but if only upon the executor's making de- 

fault to comein upon proceſs to prove the will, the 
adminiſtration be committed; here the executor 

may yet at any time after come and prove the will, 

and ſo undo the adminiſtration; as was in the late — 
Queen's time reſolved between Bale and Baxter. 


4 But 


4.0 | The Office of an Executoz. 
But what if after refuſal it ſhall appear to the 
ordinary, that the executor hath ad miniſtred be- 
fore his refuſal, ſo as had it been then known, 
the ordinary ſhouid not have admitted him to 
refuſe? Whether now may he revoke his admi- 
niſtration, (for it is revokable) and enforce the 
Boxel's caſein EXECutor to proceed to proving of the will? 
Com. Ban. And ſurelv, methinks he may; for that the ex- 
ecutor by adminiſtring had determined his elec- 
A. beingexecu- tion, and accepted the office of executorſhip: 
ordid admini- 
fler, and yet now he cannot both accept and refuſe. Beſides, 
would notproi® we know that creditors may maintain their ſuits 
took adminiſtra- againſt him having once adminiſtred; the com- 
ron ges mon plea to free himſelf, and to ſhew that he 
did plead the is not the party ſuable for the teſtator's debt, 
marter fup's, being that he neither is executor, nor ever did 
a good plea; adminiſter as executor ; wherefore he having ad- 
andit was fours miniſtred, it will be found againſt him. Now 
Juſt. Doddridge it is not congruous that in the ſpiritual court 
ad Ox, in a ſtat. - | . 
2 Carol. Reg. there ſhould be no executor, and yet in the 
a courts of Meſtminſter there ſhould be an execu- 
What hall be tor, But ſince this point of adminiſtring is' ſo 
ſaid an admini- , n . . 
tration, material to the point of being admitted or not 
| admitted to refuſe, we will here conſider in 
this place briefly what ſhall be ſaid to be an ad- 
miniſtration by an executor determining his e- 
lection, and diſabling his refuſal, and what not. 
1. Some will perhaps conceive, that the act of 
the executor in the fore-mentioned caſe, where 
he only commanded F. S. to take goods of the 
teſtator's out of a ſtranger's hands, was no ad- 
miniſtration; and it is true that in that book it 
is paſſed in ſilence, and not expreſly ſaid to be 
20 Ed. 4. 17. an adminiſtration. But the Lord Dyer in the 
*21E. 4, 5. caſe of Greysbrook and Fox, ſpeaking of that caſe, 
ſaith expreſly, that the ordinary might 0 
: ; 3 avec 


32 H. 6. 7. 
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have rejected the executor's refuſal; for, ſaith | : 


he, when the executor had once intermedled, 

he ſhould not have been ſuffered to refuſe: ſo 

as he doth clearly admit that to have been an 
2dminiftration- And elſewhere it is held, that 

if an executor take goods of the teſtator, and 
convert them to his on uſe, this is an admini- 
ſtration; yea, if he do but take them into his 
hands, ſay ſome, without converting of them. 
If the wife take more apparel of her own thang, kA. . 
is neceſſary, this is an ad miniſtration, as the 2 14 9, 30. 
book. admits ; but if by the aſſent or delivery of ! Kl. / 166, 
the executor, it is not. More clearly, if one 53 ** 3: 

do either pay debts of the teſtator, or receive 4 Ma. | 3. 
ebts, or make acquittances for them, or de- 2 fl. 58. 
and the teſtator's debts as executor, or give Kelw. 6;. 
away goods which were the teſtator's, or deli- 2! "a S 
er money of the teſtator's for fees about pro- 8 
ing the will; all theſe be full and clear admi- 

iſtrations as executor, © But, ſaith Fitz-herbert, 

f he only lay out his own money for fees, this 

s no adminiſtration ; ſo ſaith Frawick, if he pay 

debts with his -own money, and if he do it 

about the Funerals. , But ſome difference may 

de between acts done by one named executor 

and by a ſtranger, viz. to make him an execu- g EA. 2. 13, 14, 
or of his own wrong; whereof we ſhall fpeak 33 K. 6. 31. 
after, not in this place. I one being ſued 'as 
executor take it upon him, and plead in bar as 


1 # 1 


* 


n executor ; this is an adminiſtration. 
. vos , 83 9 


Of the force and geg of refiſl. 

S to the third point, vix. the force or ef vide poſt. p. 39. 

fect of refuſal; firſt it js clear that if there © 5* in the Supe 
be but one executor, and he do refuſe; or being 
| many, 


{| 


42 The Office of an Erecutoz. 
Cook. 5. . 28. many, if they do all refuſe, then is the patty 
Cont. 13. E3 dead inteſtate, and adminiſtration is to be com. 

* mitted with the will annexed, as is before ſaid, 

nor can any after meddle as executors. But in 

caſe: there be divers executors, viz. A. B. and 

C and A. only refuſeth, and the will is proved 

, by the others, there AH. continueth executor not- 

22 Ed. 3. 19. withſtanding his refuſal; ſo as he ſtill may re- 
Exec. 8. leaſe debts of the teſtator, and debts owing by 
41 Ed. . fache teſtator may be releaſed to him; yea, if 
een Feſuit be to be had by or againſtthe executors, it 
wall not be in the name of B. and C. only, but 
A. alſo muſt be named as a plaintiff or defen- 
daant, elſe the action may be overthrown, For 
the will being proved, all the executors therein 
named ſtand and continue executors, not with. 

ſtanding any of their refuſals; as it was reſoly- 

ed in the later end of the late Queen's time, ac- 

42 El. co. 9. Cording to divers former reſolutions: And there. 
en fore this executor which hath refuſed may af: 
&% Ma. Dyer terwards adminiſter at his pleaſure, and inter- 
269. c.6. meddle with the goods as well as the others; 
E. 4-23-24 Yet, ſaith Brook, Chief Juſtice, after the death 
of his companions he cannot ſo do; but. then 
the executor of him who proved is only to ad mini. 
iter. Quad non eſ lex. There may be ſome dit 
+ - - ference between ſuits by executors, and ſuits + 
gaipſt executors : for when they themſelves ſve, 

they being privy to the will, and having the cu- 

ſtody of it, muſt bring their action in the name 

of all the executors according to the will; but 

he that is to bring an action againſt them need 

not perhaps take notice of more executors that 

ee thoſe that have proved the will, or otherwiſe,00 
| adminiſter; for it is no good plea for themſelves 
in an action againſt them to ſay, there is angthe 

: | ex: 


© 
- 


executor, without ſaying alſo that he hath ad- 
one book in the time of Henry 8. goeth far- 


all, yet one of them not intermedling with the ar 2 37. 
proving of the will may plead thar he WAS ne- 27 H. 8. 12, 
ver executor, nor adminiſtred as executor. —— 
this it ſhould ſeem that executors refuſing (I 
mean all of them, ſo as no will is proved) ey 
in an action againſt them may ſay that they 
were never executors : but methinks, they ſhould * 27 
not ſo plead, but ſhew the ſpecial matter, as 
was done in the time' of Edward the fourth, 
As for relation I will forbear to ſpeak, till T 


come to proving ; for that probate and refuſal 
ſtand in the lame ſtate as touching relation. 


= 


. — — 


C H AP, IV. 
Of proving wills. 


o let us ſee touching the probes of vide poſt, Sup. 


wills what is conſiderable; and therein of Þ- 23s 
theſe three or four parts: 


1. Where, and before whom, and how the 
proof muſt be. 

2. What ſhall be bona notabilia, to intitle 10 
probate. 


3. What force or validity either a right or er- a 
roneous probate bath. 


4. Whath relation either probate or refuſal-bath. 


As touching the firſt point, viz. How, and 


pee, and before whom wills are to be proved, 
briefly thus: 
The 


———_w_ 
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miniſtred, as it ſeemeth by divers Books. Nay, seis. 353 — 


ther, viz. That if the ſuit be brought againſt 14 H.6, 38. ny 


| 
| 
| 


- 
. 
＋ 


Wills proved in 
ſome manors by 


preſcription, 
2 R. 3. Fitz. 


Co. lib. 9. . 45. thereby paſs, as appears by divers books: and 


11 H. 7. 12. 


Why this juriſ- 
diction given to 
Plow. Com. 
279 


1 Cor. 4. 2+ 
Act. 20. 27. 


The Office of an Executoz : 
The proving is in the ſpiritual court: yet in 
ſome manors, by preſcription, wills are to be 
proved before the fteward, though no lands 


in the manor of Mangfeld is this preſcription; 
and in others, whereof Tremaile was ſteward in 
King Richard the third his time, as he de- 
clared. And the like 1 may tell of my own 
knowledge touching the manors of Cowley and 
Caverſham in the county of Oxford, where! 
have kept the courts of the Lord Viſcount Val 
lingford, and found it in preſent and frequent 
uſe. And it is ſaid by the judges in the time of 
King H. 7. That this proving of wills in the 
court ſpiritual is not antient, but of later time. 
Yea, it is acknowledged by Linwood, the dean 
of the arches, that it pertains not to the ſpiri- 
tual court of common right; nor is ſo in uſe 
in other kingdoms. The reaſon why the law of 
England hath herein given way to the ordinary 
and court ſpiritual, is ſaid by Walſh, in Grey, 
brook and Fox's caſe, to be the piety and integri- 
ty which is preſumed to be in thoſe of that func- 
tion, having charge of ſouls. Indeed they are, 
as it ſeems to me, executors of the new teſta- 
ment, or laſt will and teſtament of Jeſus Chriff, 
whereby great legacies and gifts are given to 
men, and by paſtors to be diſpenſed and diſtri- 
buted : of which diſtributors it is required, as 
St Paul ſaith, That they be found faithful. And 
happy are they who. with him can plead Plene 
Adminiſtravit, viz, that they have fully admint- 
ſtred, as he did; much depending thereupon, 
viz. God's honour, the bleſſing, proſperity. and 
ſafety of the country, the piety, juſtice, conſci- 
"ence, contentation and ſalvation of men. = 

for 


* The Office of ati*Execiito, . 45 
4 for wills proved 1 in Zondon and Oxford before Provel in Loa | 


the mayor, that is only If, reſpect of the bur: nam: __ 
gages within thoſe Bes de viſable; but they Vide plen in this 


= were to be proved a ſo before the ordinaries in Sup. F. 10, 28. 
* teſpect of the 12805 and there only where no 
de. lands are bequeathed. The proving then is to Vide f. 5 


be before -the ordinary, . particular 4 


"Wn 
ſpecial. By general, I mean the metropolitan Canterbury and 
; £1 art. before whom i it is to be proved; — 
7.1. Win caſe the teſtator have Fe valdable: called 
ent ona notabilia, in gy eſſes Tre he is 
« of Moperior. 1 598 


» \ 8 
Te. : { 
9911 ; i 3 


Of ) wotabilia. Ws 


7 Hat ſhall be fad to be Zona nicht is 

conſiderable for thereabout hath, been 4 
uch diverſity of opinion: ſome holding that | 
hey muſt be of forty ſhillings value, ſome five | 


_ dound, ſome ten pound; yea, ſome that the | 
4 ralue of a penny ſufficeth to draw it to the. | | 
ono biſhop from the particular n l t Can. 92, 93 · | 


lifference of opinion I conceive 60 $4 now clear- 


— d by a canon made in the firſt year of Kin 1 
ri barles his reign at a Convocation then, : — 
to bereby it is eſtabliſhed, that five pound | 
tri. e the ſum or value of bona notabilia.; . y 


herein is this Proviſo, that where by OL oh gpl 8 


ion or cuſtom in any dioceſſes bona notabilia are 101. by comps- | 
ated at any greater ſum, the ſame ſhall conti- ton | 


= ue not altered. It is likewiſe thereby Rrovi- Vide pot Sup * 
a led, that if any man die in 7tinere, viz. in his Er, u 8, 

and urney or travel, the goods which he then hath x Jac. e. 5 
{5 about him ſhall not cauſe that adrniniſtrarian 56 | 
As all be committed, or the will proved, before 


he metropolitan, 
Having 


46 The Office of an Executoz. 
7 Havin conſidered of the value, now anothes 
went, int obſervable is, what things ſhall be ſaid to 
Suinb. 418. be Bona notabilia. And as to that, debts owing 
to the teſtator are bona notabilia, as well as goods 

in poſſeſſion, their value being anſwerable : yet, 

I think if the penal ſum of the bond be but inf 

pan if for of ror of a leſs ſum, although the 

ited, yet in the ſpiritual coun, 

where reſpeR to conſcience ſuppreſſeth the fi. 

vouring of executors, this will not be taken tg 

be bona notabilia, vis, of five pound value, al 

though in law the whole penal ſam be a duty, 

But if the debt be five pound or more, though 

it be deſperate, or due from the King, againk 

whom no ſuit can be, but only by petition, yet 

this will ſtand for, and as bona notabilia, u 

take it, in the court ſpiritual; though thereabout 

I can but conjecture, ſince the rules of our lay 
determine it not. And this point, touching thi 

King's being debtor, I find debated in the lat 

21 Ulis. Queen's time, but not reſolved, fo far as I find 
But there Popham at the bar urged that no deli 

ſhould be bona notabilia ; and if it ſhould, ye 

not ſuch for which no remedy by ſuit, a8i 

that caſe, the Queen being debtor. Yet a fat 

ther queſtion local is, touching theſe debts. 

things in action, in what place or dioceſs the 

| Goods confidera- ſhall' be ſaid to be as bona notabilia, viz. Wi 
ble or conpi- ther in the place where the debtors be, or when 
was the obligations, or other ſpecialties be? And 
to this, the law hath been taken, that becaul 

the perſons of the debtors be moveable, paſſanl 

and tranſitory ; therefore theſe debts ſhall b 

Bona Notabilia {aid to be, and to make bona notabilia when 
where the the bonds or other ſpecialties be, and not when 
the debtors inhabit and dwell. And ſo was | ; 
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not long ſince conceived by Juſtice” Walmſley, Fill. 17 Eliz: 
and Juſtice Beaumont in one Pretyman's caſe, no Ve 23.4 x68. 
other contradicting it. Herein therefore many P7395: ... 4 
are miſtaken, who only in reſpect that the per- 
ſons of the debtors do dwell in foreign dioceſſes 
other than the places of the death of the te- 
ſtator, or where his other goods were, do take 
adminiſtration in the prerogative. court, . though 

the ſpecialties remained where the party died, 

or his goods reſidue were. But in caſe the 1 
debts be only by contract, without ſpecialty, + 
then indeed they are to be eſteemed Bona Nota- Bona Notabilia 
bilia, there and in that place where the debt- -W- . 
or is, as the ſaid judges well conceived the dif- 

ference. But in caſe land be given to executogs 

for payment of debts or legacies, / this ſhall got 

be Bona Notabilia, as I take it, though it, he 

Aſſets. 1 "Paris 51691 70 


Of the validity and invalidity of probates. * 
A to the third point, we will firſt, ſee of Not void, but 


voidable, for that 


what validity an erroneous proof is, and {pnauer one 


thereabout we ſhall find this difference. Ad- bach juriſdiction 
over all the dio- 


mitting that one hath not Bona Notabilia in di- daes within his 
vers dioceſſes, ſo as of right the proving of the province, and for 
will appertaineth not to the metropolitan, and — 
yet the will is proved before him; this is not Þ»t only voidalle 
meerly void, but ſtands in force till it be re- Vide poſt. Sup. 
verſed by ſome ſentence upon appeal; as was P. 27, 118. 
reſolved between Year and Feofferies, in the late 22 Eliz. 
Queen's time. But on the other ſide, in cafe Becaufe by g 
one have Bona Notabilia in divers dioceſſes, or means he can | 
a peculiar and a dioceſs, and yet the will I$ of that conſe 
proved before the particular biſhop within whoſe hen belongeth 
dioceſs part of the goods are; this is meerly T's 
| and 


© — — — — 


- Where ene hath of proving in ſome peculiar. And in caſe oh 
n ben he are. have Bona Norabilia both in the dioceſs of Cap 
vinces of Can- ZefÞury, and in the dioceſs of York; the will 
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9 Ed. 4. 7. 
22 E. 4. 50. 
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The Offics"of an Executod. 
and utterly void, Without any reverſal; So alf. 


muſt be proved either before both metropob 
tans, if within each of their juriſdictions then 
be Bona Notabilia, in divers dioceſſes; or" elle, 
as Itake it, if there be not ſo in any of the places 
then before the particular -biſhops in thoſe ſeve- 
ral dioceſſes where the goods are: Or, if within 
the one juriſdiction metropolitan the teſtator had 
goods in divers dioceſſes, and in the other but 
one dioceſs; then in the one place is the will u 
be proved before the archbiſhop, and in the 
other place before the particular biſhop, a8 
conceive. And ſo alſo of peculiar juriſdictions, 
And in ſome places archdeacons have-peculiat 
or juriſdiction ordinary, and power to take pro 
bates of wills, and grant adminiſtrations. But 
where any like error or miſproving is in theſt 
reſpects, it is cauſe of reverſal or of nullity, ac: 
cording to the former difference: fo alſo it 
there be falſehood in the proof, were it commun 
forma, that is, without witneſſes, or by exam. 
nation of witneſſes; yet may it in the ſpiritud 
court be undone, if either diſproof can be made, 
or proof of revocation of that will was once 
made, or of the making of a later.. 
Now, admitting the will true and right, and 
alſo rightly proved; let us yet ſee the force and 
ſtrength of the proof or will ſo proved. It be- 
ing under the ſeal of the ordinary cannot be 
denied, faith one book, to wit, whether this 
ſhewed forth be a will proved or not; no, 
though the proof be but indorſed on the back, 
vix. that it is ſo proved, ſaith the book. But 
not; 
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notwithſtanding, the defendant ſa uſed may de- a 
ny that the plaintiff is executor, as not being 
concluded nor eſtopped by the probate ſo to ſay. 
And the reaſon is, becauſe the ſeal of the ordi- Plow, Com, 
nary is but matter in fact, and not matter of ,,*a, 3. 44, 
record : nor ate the ſentences of divorce, and the 19 A. f. 4. 
like, in the ſpiritual court, judgments or mat- 
ters of record, as hath often been held. 


Of the relation of probate and refuſal. 


S for this laſt point, both the proving and 
the refuſal ſhall have relation to the death 
of the teſtator, as I take it, to divers purpoſes. - 
So as to the proving, ſaith the Lord 1 
preſly and confidently in Greiſbroot and Fox's 287, 283. 
aſe; and the reſolution alſo of the caſe proves 
Wt. For there adminiſtration being committed 
defore any will proved or notified to the ordi- 
ary, as it ſhould ſeem, the adminiſtrator ſold 
ome of the goods to J. S. and after the execu- 
ors (proving the will) brought an action of De- 
nue for thoſe goods againſt J. S. who pleaded 
his adminiſtration and ſale: and thereupon the 
xeccutor demurred; and judgment was given 
for him, as having by the ' proving of the will 18 H. 6. 1+. «, 
liſproved the adminiſtration ab initio. But it is 1 f. 4. 33 . 
rue that judgment was given only by two good: 2 
udges; one being abſent, and the other diſſent- G before. | 
ng. in opinion; yet I think it was right and ac- Refolal.” © 
ording to law, and that refuſal ſhall have the . 
ke relation; elſe could not the adminiſtration my 
elate to the death of the inteſtate, as it doth to 
jome purpoſes, expreſſed in divers books, viz. 
o have an action of treſpaſs for goods taken 
8 8 — ' E 74 . a before 


* 
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Vide poſt. Sup. before adminiſtration committed, and to boy 
Sad a rent growing payable in that mean time, 


What Fees to be paid u pon probate, or for a 
pics of wills or inventories. 


Per Stat. 21 Hen. 8. cap. 5. 


q. Where the goods amount not to above five poung 
only fix pence to the ſcribe. 

2. Where they be above five pound, but wt 
forty pound, 2 8. 6d. to the. B. B. 12 d. 1% ih 
cribe. | 

3. Where above forty pound, to be taken but 26 
6d. to the B. B. 28. 6d. to the ſcribe, or 10. 
for each ten lines of ten Inches long, at th 
ſcribe's choice. 4 3» 


128 ſums are to ſatisfy both for proving 
regiſtering, ſealing, writing, praiſing, my 
king of inventories, giving acquittances, fines, 
and all other things concerning the ſame, | 
Where land is given to be ſold, neither the 
money raiſed, nor the profits thereof ſhall be 
accounted as any of the teſtator's goods of 
chattels, ſaith the ſtatute. | 
Note, That the will is to be brought with 
wax thereunto ready to be ſealed, and proof to 
be made of the will according to common. 
cuſtom. 
How the inven- For making the inventory, the executor is 
tory to be made. to take or call to him two creditors or legatees 
of the teſtator, and do it in their preſence 0, 


in their abſence or refulal, two honeſt perſons 
being 
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being the next df his kla; or in their default, 
two other honeſt perſons. 

The inventory is to be indented, and one part 
left with the ordinary, and the other to remain 
with the executor." n ene, 
The executor is to make oath for the truth 
of it. | 
For a copy deſired by any, either of a will or 
inventory, no more is to be paid than before is 
allowed for the regiſtering; with the like elec- 


don to the ſcribe or regiſter, as is aboveſaid. 

Mr. Swinborn faith, that an executor is to see ail 3 
Pear, and if it ſhoold be thought fir, to be f. 3:02: He 
booad to make a true account, When he ſhall tor hall account 

be thereunto lawfully called by the ordinary. Of r Fr. . 
cis account ſee in page 274. And of accoun- 4 $37. vis. 
nag ſome books of, the common law make men- pies.” 
os, as 13 Edw. the third, Htzberbert Exec. 9 1. 48 E. 3. 14.15 
wbere Trew faith, that of a thing in action no Orne 

account ſhall be before the ordinary; but Parn bad, the 'egatee 
5 ſeems of a contrary opinion. And elſewhere it ay" — 
„ is ſaid, that where a debtor is made executor to the ſpiritual 
che debtee, he ſhall yet account before the or- 18 x3. 4. f. 3. 


dinary for this debt»: yea, as of money in poſ- Megls. 
ſeſſion, ſaith one; which others denied, LE 
An executor by wrong ſhall be drawn to ac- B. 2 g. 58. 

count before the ordinary, faith Mtyle Juſtice. b. ; 
But faith Sr. German, he may not force any to 31 ,, Cem. 
account /againſt the order” of the common law; 544. 4 H. 7+ 
(not ſhewing What that is.) And temp. Edw. ne, G. 2. 
the fourth, it is faid, at leaſt by the reporter, © © 
that after the will proved, the ordinary hath no 
more to do: quod non credo. 
' Alſo of the oath of an executor divers books 
tell, but not to ſuch purpoſe as Steinb, but truly 
to perform the will. 7 

£ E 2 0 And 
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And now by ſtat. 4 Ann. c. 16. ſe. 26. The 3 
Probate of wills and adminiſtrations ſhall be in ſpec 
the ordinary of the dioceſs, for perſons working 
in the Kipg's docks or yards, and the wages 
due to them ſhall not be deemed Bang Ne 
ne K 


T5 | 
— — — 6 1 | 1 ta 
— r Pn 
eee | | tors 
C H A P. | V. we 


What things ſhall come unto executors, and. be the 
Aſſets in their hands, and what not. 


TFT? E things which ſhall come to. executors 
are of great multiplicy, and would make WW” 
a large and confuſed heap i tied together in WF 

one bundle or lump. I will therefore divide 1 
and ſort them out in parts, after the beſt man» 
ner I can. Firſt, we will divide them into 
things poſſeſſory, or actually in the | teſtatgrs 
and things in aclion, or not actually in the teſtatqr, 
Secondly, the poſſeſſory into chattels, real and 
perſonal; or (as ſome leſs properly expreſs it) 
movable and immovable. N 7+: _ 


. 
t 123% 
2 
4 


co chattels real paſtſm. 


T may be divided into two kinds, vis. 
1 living, and not living. The living 76 
not 155 and various. 1. The warf ſhip of the. 
body of another (be. it by reaſon, of, a, tenure. of: 
the preſent owner, or by aſſignment from the 
King or other lord of whom the tenure Was) is 
a chattel real, not perſonal, though it be an in- 
tereſt in the perſon of another; but it is V re- 
2 ; 
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ſpect of a tenure of land, or, other hereditament, 
and is for years, viz. during the minority, or 
till marriage had, and ſo is real. Next, a vil- 
lain for years {as by grant for a term from him 
that had the inheritance) is a chattel real. As 
for an apprentice for years, it is by cuſtom, as 
I take it, that he goeth or is derived to execu- 
tors: but for reaſon after ſhewed, I think this 
intereſt is not in the realty, but in the perſonal- 
y rather. So of a debtor in execution tor debt, 
the intereſt in him, or perhaps more properly 
n his liberty, is not, as I conceive, (for reaſons 
which after I ſhall expreſs) a real, but a perſo- 
al chattel, The like Jaw of a priſoner taken 


* 26 YH CD 


a warren, deer in a park, pigeons in a dove- 
houſe, where the teſtator had the inheritance, 
vr but for life, in the pond, warren, park and 


inheritance, If the teſtator were but a termer, 
hey are to go to the executor, but as acceſ- 


The real chattels not living are either in 
houſes or lands moſt uſually, and that three 
ways: firſt, by leaſe for years: ſecondly, by 
wardſhip of lands held by knight's ſervice : 
thirdly, by extent upon judgments, ſtatutes or 
recognizances ; or in things iſſuing out of houſes 
or lands, as rents, commons, eſtovers, or ſuch 
like. But where an inheritor reſerves rent upon 
a leaſe for years, this ſhall not go to the exe- 
cutor, but to the heir, with the reverſion, other 
than arrearages of it behind at the death of the 
E 3 tteſtator 


ay." - 


53 


As fe I "og in If keptina 
n the wars. As for fiſhes in a pond, conies in — 


trunk or 


c. they go to 
the executor, 


Vide infra p. 57. 
Cro, Elia. 372. 


dove-houſe, they are not chattels at all, nor to 
go to the executors, but to the heir with the 


— 


ſary chattels, following the ſtate of their prin- 
5 viz. the warren, park, dove-houſe, pond, 
Ic 3 


Rent reſerved . 
goes with the 
re vei ſion, fave 
the arrears. 
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teſtator. Alſo commons, corodies for year, 
advowſons, tithes, fairs, markets, profits of 
leets, and ſuch like, which the teſtator had for 
years, all which may accrue any of theſe ways, 
as the firſt, are chattels real. Yea, one ſimple 
preſentation to a church upon the next avoi- 
dance is a real, and not perſonal chattel, before 
it come to be void; and what then it is we ſhall 
. after ſnew. And the title accryed to the crown 
is forfeit, upon attainder of felony, where the party. held 
not of the king, viz..the Annum, Diem & Vaſtum, 
that is, power not only ro take the profits for a 
year, but to waſte and demoliſh houſes, and to 
Tan. F. x. extirpate and eradicate trees and woods, is but a 
Pls 5 * chattel; and therefore though granted to one and 
his heirs by the King, yet ſhall go to the execu. 
tor, and not to the heir. 


Some doubtful 6 or leſs clear caſes touching chatiel 


real. 


Irſt, where we ſpeak of edi it is not 

to be underſtood of wardſhip by reaſon of 

ſocage tenure, for that goeth not to the execy- 

tor, but he ſhall be next guardian who now, 

after the death of the firſt guardian, ſhall be 

next of kin, if the ward continue under four- 

teen years c old; elſe he is out of ward ſhip. Se- 

condly, if one have a leaſe for three lives to him 

and his aſſigns, this is no chattel, nor ſhall go 

to the executor, nor to the bei, but to him 

who firſt enters and claims it as an occupant, if 

8 bur NO aſſignment be in the life of the lefſee made: 

Genie by 2 contrarily of a leaſe for many years, if three, or 
. more, or leſs, fo long live, this is a chattel, 


Extent goes te and ſhall goto the executor. So an extent "7 
the execute. 
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a ſtatute, yet it is delivered to the party as a 

free-hold, viz. ut liberum tenementum ; but that 

only makes it to be ua liberum tenementum as 

to the maintaining of an aſſiſe, if wrongfully 

put out. Where one is feiſed in the right of 

his wife of land, or other hereditament, and is 

attainted of treaſon or felony, the profit thereof 

accruing unto the crown is but a chattcl ; and 4E- 3. Af. 166, 
though the King grant it to one and his heirs, PO EIS 
yet it ſhall go to his executors. And if one A term can't be 
having a leaſe for many years, viz. 100, 500, 50g 885 1. 17 
or more or lefs, doth deviſe and bequeath the & 74. 
ſame to A. and the heirs males of his body, and for 

want of ſuch iſſue to B. and the heirs males of his 

body, and dieth, having iſſue a ſon; the term ſhall 

not go to his ſon, but to his executor or admi- 

niſtrator ; for it cannot be made a matter of in- 

heritance. So if A. had died without iſſue male, 

the term ſhould not have gone or remained to 

B. but to the executor or adminiſtrator of A. as 

was lately adjudged in the exchequer between 

Sir Robert Lewknor. and Mrs Hammond. So of 

an advowſon, or any other hereditament, grant- 

ed or deviſed to one and his heirs for 100 years: 

or if ſuch a termer grant a rent out of the land 3 E: 3-37; f 
to A. and his heirs, or the heirs or heirs males granted for Ife, 
of his body; yet ſhall the ſame go to the exe- , * - 
cutor, and not to any heir; for it being deri- Plow.Com. 524. 
ved out of a chattel, cannot be any freehold or 

Inheritance, but is it ſelf a meer chattel. Par- 

lus ſequilur ventrem. 


| Of chattels per ſonal. 


Pos chattels, or goods movable, are alſo 
in like manner to be divided into quick 
or dead, The quick are cattel of all kinds 
E 4 as 
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| as ſheep, horſes, kine, bullocks, ſwine, goat, 
geeſe, ducks, poultry, &c. There may be alſo 
in living creatures reaſonable an intereſt, as in 
a chattel perſonal; as in the perſon of a man 
taken in execution for debt. And this 1 hold 
to be in nature not a real, but a perſonal chats 
tel, (as before was touched) for that debt is 
the root of it, and the body is but a pledge or 
gage, diſchargeable inſtantly upon payment, re- 
leaſe, or. other diſcharge of the debt. Like 
law of a priſoner taken in the wars; for thereof 
and therein, as in a chattel, hath the party 3 
No. Na. Br, legal intereſt : as appears by a writ of treſpaſs in 
88. Reg. orig. f. the regiſter for taking away a priſoner, vin 
Thee itis men. Quare quendam Scotum prifonarium ſuum cepity 
tioned, that the c. And note lately, viz. in the time of King 
8 Hen. the eighth, the King himſelf, upon the 
his ranſom. Bro. winning of Bullen, bought divers priſoners of 
* my es his ſubjects. And by a ſtatute in the beginning 
of Hen, the ſixth his time, this intereſt in a pris 
ſoner is mentioned as valuable, and coming 
from one king unto another ; therefore, doubt- 
leſs ſhall go from - teſtator to executor . by 
death, and not to be infranchiſed or freed there- 
H. 6. c. g. by. The intereſt which one hath in an apprens 
Apprentice, tice I take to be rather perſonal than real, 
though far years, becauſe not ſpringing out of 
any real root, as wardſhip and villainage do 
Servant, but out of a meer contract. As for a ſervant 
whoſe maſter is dead, doubtleſs: he. is legally 
» diſcharged, and is not ſervant either to heir or 
executor: but meet and honeſt it is that one of 
them continue him in ſervice, till a fit time of 
roviding for him a new maſter; and fit for 


him, not to depart ſuddenly, F— | 
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Now for things perſonal” withour life, theſe 
are evident; viz. all nene impliments 
and utenſils, money, plate, jewels; corn; poſe, : 
ay, wood felled and ſeven from the 

wares, merchandize, carts; plows, coaches, fag. 
ales, and fuch like moveable things, 


More dubrfut caſes duct things perſon. 


Irſt, touching things living, If the teſtator 3 
| had any tame pigeons,” or deer, br coties, Tome of wi ” 
Ir pheaſants, or partridges; theſe as well 48 dez 22 H. - 
hickens, ſhall go to the executors : ſo, chough Kel. Rep. f 
ot tame, if they were taken _ kept alive in ; Tx. * = 
Wriy room, cage; or like recept as Pheſants 28 H. 3. 2, 
10 —*. often be; ſo fiſh in & trunk, as job. yy : ego 
Iſo young pigeons, t though not tame, being 
the dove-houſe, not able to fly out; ; Fern in the _ 
eir dams, the old 9000 ſhall go to the bi — — 
ich the dovehouſe. And if the teſtator add ergo, bs 
y reclaimed hawks, they alſo as chattels per- 3994s 
dnal ſhall go to the executor; becauſe they are 3 Ing. 93, 10g. 
ings commonly vendible. And whereas towunds, Vide poſt. Sup. 
rey-hounds and ſpanitels be not ſo commonly r. 183. 
ought and ſold, nor ſo aritiently have been; 
et are they now grown to be a merchandiſe; 
d why not? For although they be for the 
oft part but things of pleaſure, that hindereth 
dt but they may be valuable, as well as inſtru- 
tents of muſick, both tending to delight and 
chilarate the ſpirits; A cry of hoonds' hath to 85 a hunter's 
y ſenſe, more ſpirit and vivacity than any bern, a faulk- 
her muſick, Add hereto, that there may Bee fue, aus l. 
dme profit and advantage gotten by therm, fants, partr — 
th guad adeptionem boni, & apf malt 3 
de getting of ſome food; and the preſerving of 
others, 


Fol. 242+ 


Hen. 8. f. 3. 
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others, as lambs, conies, fiſh, poultry, by kil. 
ling foxes, wild cats, and others, which deſtroy 
them. And we know that money is recoverable 
in damages for taking away ſuch, or a maſtiff 
ſerving to keep an houſe; ſo of ferrets to catch 
conies, Sc. Therefore they are valuable. But 
it may, perhaps be objected, that none of theſe 
above are cattel, and therefore not repleviſable, 
conſequently, no property in them; for when 
more than one living cattel is diftrained, the 
replevin is to be by the name of Averia, ſig 
nĩfying cattel. For anſwer, not to inſiſt that 
one may have property in divers things whereof 
no replevin lieth, as corn or hay not in ſack 
nor carts, money not ſhut in bag nor box, & 
I further ſay, that even the word Averia may 
be applied to theſe: for ſo I find it to hens and 
capons in the book of entries, viz. in the writ 
of Curia claudenda, where the plaintiff complains 
of the defendant's not making bis mounds, pi 
quod Averia ipſius A. viz. Capons and hens 
and other his cattel, came in the plaintiff's houk 
and garden, to his damage, Cc. And both 
Newport and Newdigate held that a writ of fe. 
plevin lieth for ſuch things. Though Bruden 
were of a contrary opinion, yet he. alſo held at 
action of treſpaſs mantainable for taking of them, 
and therefore admitted a valuable property it 
them. Now come we to things without lite; 
and firſt to thoſe abroad in the fields. Put the 
caſe, that a man dies in Fuly (before harveſt! 
mean) ſeiſed for life, or in fee or tail, in hs 
own tight or his wife's, or eſtated for years d 
land in the right of his wife, being ſown will 
corn or any manner of grain, the comman. ſay: 


ing is, Quicquid plantatur ſolo, ſolo cedit: by 
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this ſhall go to the, executor. of the huſband, | 

and not to the wife or heir, who ſhall have the 

land, but hay, growing, viz. Graſs ready to 

be cut down, apples, pears,- and other. fruit 

upon the trees, ſhall go to the wife; as alſo. if noon of arrors, 
they had been upon a man's, own land of in- fan ez land, 
heritance, they ſhould go to the heir, though is ripe cora. 
the corn ſhould go to the executor. The reaſon 


© * 


of the difference is, becauſe this later comes 
not meerly from the ſoil without the induſtry 
ad manurance of man, as the other do: and vie poſt Ser. 
a WW 1 cake hops, though not ſown, if planted, and ““ 
of WY faffron and hemp, becauſe ſown to pertain as 
corn to the executor, All thoſe yet ſhall paſs 
co one to whom the land is fold or conveyed, 

if not excepted, though never ſo near reaping, 
telling or gathering. But what if the wife had 

ri the leaſe for years, as executor to ſome former 

Ns huſband or other friend, and the huſband after 

rs ſowing dies; who then ſhall have the corn? 


Certainly the corn ſhall go to the executor of ror he wa te- 

the laſt huſband, at leaſt ſo much as is more or fr life in 

than the year's value of the land, or the making 

it up by addition af other things; for the va- 

lue is to be Aſets for payment of debts and le- 

gacies. Put the caſe again, that the huſband . 

and wife were joint-tenants of the land; then The wife % :4 

the very corn growing ſhall ſurvive to her to- full hw cane 

gether with the land; and though the huſband 31 H. 6. 31. 

lowed it, yet ſhall it not go to the executor, * "276% 

Being in conſideration of things growing on the . 

Pons, let us not forget to think of trees ſold 

dy J. S. ſeiſed of the inheritance of the land to J. 

D. who died before felling ; this intereſt is a 

chattel, which ſhall go to the executor, and not 

fo the heir of J. D. but ſome colour may 1 
| that 


el 


60 


Co. J. 1. 38. 


Of houſes, or 
things about the 


43 C. 3. 


a houſe, and not fixed to any Wall, the Heir 


ge ZA. 3. f. 6. 


of Hen. the ſeventh his time, an Gcecutbr th 
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that theſe, becauſe fixed to the ſoil and fickt 
hold; are real chattels, as the ititereſt in latid is 
arid not perſonal. So alſo of trees excepted by 
— who ſelleth the inheritance of the land. 
ut in both caſes I conceive this intereſt tb bs 
perſoflal, and not real; for that, as it is a pro- 
perty of a chattel in the vendee or vendor wit 
exception, it ſtands in conſideration ſevered atid 
Abſtracted from the ſoil or ground whete thi 
trees grew, though the trees be not actually t 
vered by the axe from their mother earth. But 
if the leſſor for years or life do except the tres, 


tithe ſet out, the inheritor of the tithe dying, 
I think the executor, and not the heir ſhall have 
the tithe after ſer out. p 
Now tet us come home to the teſtator's houſe, 
and fee in and about. Some doubt what pe 
tains to the heir, and what to the executor. A 
queſtion hath been of old, and of late, touch 
ing coppers, leads, furnaces, fats for dyets at 
brewers, pales, tails, glaſs in windows, tables, 
dormants, wainſcots, doors, locks, keys, and 
ſuch like, to whom thefe ſhould go, whether 
to the heir or executors. And in the later &d 


king a furnace which was ſet in the middle of 


brought an action of treſpaſs againſt him for [0 
doing; and it was adjudged for the heir, vt. 
that this was to go a5 part of the frechold and 
inheritance to the heir. And Yong before il 
Edw. zd. his time, it was debated, whethet 
it was waſte in a leſſee to remove or take away 
a furnace, or not: bur 1 find no opthion 1 


$a 


The Office of an Executoꝛ. 
red by the judges. But in the late Queen's 
time, Juſtice Malmſley ſaid that the Lord Dyer a 
pioion was, that where the furnace is not fix- 
ad to the wall, the leſſee might within his term 
take it _ Contrarily, H it were fixed to 41 2 
he wall; for then it ſtrengthenetii the houſe, : 
And yet, notwithſtanding it might be in the one nl. 7 El. 
Waſe ſo removed by the leſſee, yet it is not there, Alia caſts 

u he ſaid, a chattel perſonal or movable, ſo as 
t is attachable. And there the caſe being, that 
clothier being a termer of an houſe, had fix- 


1 9 copper to the wall; with looms and bricks 

5 ceſſary for his occupation; a judgment being 

F ad againſt him, the ſheriff delivered the cop- _ 
er in execution as a chattel, and after the ſeſ- __ 

nit up, and it was taken from him by 


irtue of the execution; ' whereupon he brought 
action of -treſpaſs ; and by all the judges the 


; 

k ion was maintainable. And whereas it was 
od by the jury, that by the cuſtom of Kent 
1 e leſſee might remove ſuch a copper; Juſtice 
i aumont ſaid, that without any cuſtom. a lef- 
N might ſo do at any time during his term. 


t it is to be noted .in the laid caſe, that the 
nace was by itſelf delivered as a movable 


7 attel, and not as part of the houſe ; for that 
„ost medled withal, nor at all delivered in 
00 nt, (as in the caſe between Miles and Prat, 
4 e both houſe and copper were deſivered 
a ſtatute) the houſe belike being held up- 


ſuch a rack - rent, as that the party did hot 
ire to have it; for he might have had the 
ole, being a chattel, and fo have uſed the 
oper during the term. And as touching all 
er fixed things, the law was taken in the 
d caſe in H. 5. his time to be W 

e 


62 


Co. Id. 4. f. 93 none there denied. But ſince, in the late Queen 


94- 


Things in gar- 
dens. 
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the caſe of the furnace, vi. that they ſhould 
go to the heir ; ſave only that for-glaſs in the 
windows, Pollard ſaid it was otherwiſe,” viz; 
that that ſhould go to the executors, which 


it was otherwiſe reſolved. touching glaſs, that it 
ſhould not go to the executors, and the like 
was there ſaid touching wainſcots, and: ſo alfy 
by the Lord Anderſon in the ſaid caſe of Auſtin, 
And touching poſts fixed, for that they be pa- 
cel of the freehold; ſo alſo of mill- ſtones, an. 
vils, doors, keys, windows, none of theſe be 
chattels, but parcel of the freehold, or therewMic 
pertaining, therefore not to the executors: + | 
Now to come to gardens alſo: whereas I be. 


fore laid down a difference betwixt things ſoꝝ Ne 


that the reaſon of this caſe may give light touch 


My reaſon is, for that the thing of profit is t 


ed, or not arifing from the earth without mano 
ring, and ſuch as grow of themſelves ; it will 
thence; be concluded that the roots of carrots 
parſnips, turnips, ſkerrets, and ſuch like, 
ming and ariſing from yearly fowing, muſt gil 
to the executor, and not to the heir; "thee 

being ſo, that the gardner and ſower had the 
inheritance of the garden or ſoĩil. No thou 
in moſt places this can rarely be a queſtion d 
value, yet about London and ſome great tom or 
it may, and therefore is not unwarthy: of a li 
or two, a thought or two, and the rather an 


Ing right in other caſes. And, in my opinion 
theſe (notwithſtanding there is a ſowing and i 
nurance to generate them and cauſe their being 
ſhall go to their heir, and not to the executor 


root which is hidden in the ground; I hold 
no reaſon, nor agreeable to the law, that tit 


— 


The Office of an Erxecutox. _ 

executor ſhould dig and break the foil and 
nd to ſearch for her intrails: he is to con- 
tent himſelf with that which is above ground ʒ 
as melons of all kinds, and the like, whoſe fruit 


though the fruit be above the proved, yer [ 
think they have not ſuch yearly ſetting or ma- 
nurance as ſhould ſever them in intereft from 
the ſoil, therefore they ſhall*go with it to the 
Let us now conſider of things, though not 
fixed to, yet uſually b ee houſes, viz. wri- 
ings and evidences, whereabout generally no 
doubt can be, but that they follow the intereſt 
f the land: ſo as if they touch inheritance, they 
pertain to the heir; if but terms of years, goods, 
hattels or debts, they pertain to the executor : 
ea, ſo do ſtatutes and bonds in law (howfoever 
dtherwiſe in equity) though they concern the 
iſſurance and enjoying of inheritance purchaſed. 
hat if 4. mortgage the inheritance of lands 
d B. upon condition of redemprion” by pay- 
ent of five hundred pound to B. his heir or 
xecutor, and B. dieth, the deed being delive- 


or ſhall have them: for though the money may 
Pe paid to the executor, yet (mean-time) the 
ands deſcends to the heir, nor is there any debt 
o the executor, for A. may chuſe to pay, or 
ot. Put it on the other fide, that the land had 
deen ſold for five hundred pound not paid to 
. but a condition, that if not paid to him, his 
err or executor, by ſuch a day, then to re- en- 
r; and A. dieth: here is a debt to the execu- 
or, and no land deſcended to the heir of A. 
ſet ſhall the heir have the deeds, for that b con- 

- 11100 


is above the ground; but as for artichokes, 


ed into his hand? now the heir, not the execu- 


Is hs 
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The Ditics of an Erecuto). 
dition is deſcended to him. Queſtion hath ben 
touching boxes and cheſts wherein the evideney 
concerning inheritance. are: and although th 
better opinion in qur books doth pitch upon thi 
difference, that Where they are fealod up, thy 
{hall pertain to the heir, otherwiſe, 'where u 
ſealed ; I cannot conceive that difference to 
raynded on goed reaſon, but rather think the 

boxes which have their very creation to be uh 
41 f. 3.2. Houſes or habitations of deeds, ſhould, as ap- 
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36H.6.26. Purtenant to them, go to the heir, whethe 
nate | 1 os not. On the other ſide, cheſts mad 1 


for other uſes, viz. the keeping of napery aff 
Ouær. If fole apparel, Mall not, as I: conceive, be — Pl : 
make a diffe- a Nurtęnant to evidences becauſe ſome be if 
nec or not. them, for ſo may other things alſo be: nor g 
touching them can ſealing be of any effect, bu 
1 ther locking and nat locking muſt make th 
An 8 | cliffexence touching them, if any difference by 
incloſure. 3:1: P7322 nn * 
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CHAP. VI. 


Of 4hings. uot acfualh in, the 1ftator, but al 
4 a. 40 the execuzors by or after the teftatari 


1 . 2 


F Heſe be of diyers farts: the Grit and chiel 
1 whereof are things gotten and acquired by 
E aChion or ſuit ; ſecondly, by condition or cove 
nant without ſuit; thirdly, by remainder. 


| 
of 
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The: Om ce of an Exkcuto!. 63 
s n in e e hn ee 
©. Of things in alis. | 


To ſpeak firſt of the firſt, it is clear that debts Vii rot: S0h 
due to the teſtator, be it by bond, ſtatute '* 
r judgment, or for arrearages of rent, are not 
eit to charge the executor until receipt of 
hem: and it is clear that the action to recover 
heſe doth pertain to the executor, and that the 
gebt and damages recovered ſhall be Afets to 
harge the — | Ln —_—_ — = De- 
nue and of covenant for any thing or A church of the 
Wy chender realy) leaſe, wafdſhip, or the like, "2 de be 
But perhaps ſome will doubt of covenant touch- life comes tothe 
g inheritance; viz. the aſſurance of lands, ON ; bas * 
njoying thereof free from this or that incum- is nor Af ou 
ance, or the lie: Yer even in thoſe caſes, if *** 

he covenant were broken in the teſtator's life- 
ime, I think clearly the action is accrued to the 

tor, for that his teſtator was to recover da- 
ges in the action of covenant for that breach; 
d he being intitled to theſe damages as prin- 
ipal, and not any acceſſary thing in that action, 
he law hath caſt that action upon the executor. 
ad that is the cauſe why, if waſte be commit- 
ed in the life of the leſſor by his leſſee, and 
hen the leſſot dieth, his heir can have no action 
or this waſte, viz. becauſe he cannot recover 
he treble damage; ſo neither can the executor 
ve it, for that he cannot recover locum vaſta- 
um, the place waſted, the inheritance whereof 
s in the heir. N 
That the executor at the common law could 11H. 4. 22; 
dot maintain an action of treſpaſs for goods" of , N. Bl. 397 
his teſtator taken away in his life-time, ſeems to 4 A 
be implied by the ſtatute in the time of K. Ed. gs de adden 

„i {a625} ard do executors, 


r 


66 The Dffire-of an Executoz. 
And the like gi- gnard the third, which gives ſuch action. Ya 
ter flat. 25 E. it ſeems that a reptevin was maintainable by the 
7 F. J. ru. executor, at leaſt in ſome caſes, for _— taken 
146. or diſtrained in the teſtator's lifexiche. 
x hay 8 2 caſe the diſtreſs: were for rent or: ſorvioe, * 
to executors of ſaid, à little after making of | that, ſtatute, dh 
8 lord may not now avow for his rent or 

vice,  becaufe his tenant is dead; but muſt 

forth the matter, and thereupon juſtify tog 

cuſe himſelf from anſwering damages; and 

ä ſhall by this action recover the: cant 

wed, +a and that by the commonolaw,. ſaith 

0. , "H.6., the book, though the ſtatute af Manibridge ha 
Bur Markham e never been made, for. that the propriety 1rd 
8 mained in the teſtator. Note; it ſpeales not 
| all of the ſaid ſtarute of 4 Edward! the think 
Bur Newton; in the time of King Henny the ſixth 

would have it, that the executor in that cak 

ſhould not have a feplevin, but an action 

treſpaſs grounded upon the {aid ſtatute, wiz. 4 

ward the third, which methioks catmot bed 

any means, by reaſon of the ſtatute of N 

1H. 8. c. 19. ridge, cap. 3. Non ideo puniatur-doininus, Ot 
nd 3 of Coren. for the executor, as well as his teſtator, is thert⸗ 
and L. and Sale's by reſtrained, as I think, from the actiotꝶ > 
$3£1.in Som. treſpaſs againſt the Lord. As for that ing 
Gan. > of 2 avowry can be made upon the teflant; char f 
mn now remedied by a late ſtatute. The other its 
7 f. 46, tute hath been taken to extend to other thing 
Fject. Frum. & than goods moveable: for where a church be 
Se claufo fate coming void, a ſtranger preſented there 


megrly it lieth 
at. | e 


. 
* ” 


— 


* By 21 H. 8. c. 19. In replevin the n 
aner may be made upon the lands, without naming 4 
certain perſon to be tenant thereof. 
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Dh Hehe ok an Exerntsk 5 
ongfully, and the patron died; It was teſblv- 
d in the late Queen's time, that the executor 
ight by the equity of the ſaid ſtatute maintain 

gart Impedit. ' But whether an action of treſ- 
aſs lieth for an executor againſt him who ſpoil- 
d the teftator's corn, graſs or wood growing, u H. 4. 3. 
ach been 'queſtiohed; But no where teſolved to Jg. 4 wer ie. 
y knowledge. thin it may lie wich ſorhe cel eie 
ference,” Firſt, for that the ſtatute of 4 Fd- Ts = 
ard the third doth not only ſpeaks” of goods tare, executerd | 
rried away, as limitipg'the law to that treſ- ton for « tre. 
aſs ſolely and particularly, but ſpeaks general- —. — 
of treſpaſs done to teſtators; and then brings tis goods and 
that particular of gosds, as one inſtance. baten carried 
ow there may he many Gaſes of inſtances or and ſhall recover 
ſamples given in acts of parliament, which — 
t do not reſtrain the remedy or pur view to 
at particular, or from extending to other ca- 

of like nature. Thirdly,” the ſtatute ſpeaks 

treſpaſſes remaining unpuniſhed, which it 
ant to redrefs : But it mould ſtill leave many 
puniſhed, if it ſhould have no larger extent than 
that one ſingular treſpaſs of goods taken away, 
moveables. Again, the teſtator was clear- 
entitled to a recovery 'of damages for this 
er treſpaſs, which if he had recovered, ſhould 

e come to his executor: Yea, the things 
mſelyes, all, if felled in the teſtator's life, 
part, though not felled, ſhould haye come 
the executor; therefore all the damages te- 

erable in lieu thereof, out of which (reco- 
ed) the debts and legacies of the teſtator are 
ee ſatisfied. Beſide, this action of treſpaſs is 
hing ſevered from the ſtate of the land, ſo 
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- ._ expires? This doubtleſs doth not take away hi 


The Office ok an Executon: 
as if the owner thereof had, after 'this,"treſpi 
done, aliened the land, yet had not this ati 
remained to him, as I take it clearly. A 
why not as well as where a treſpaſs is done n 
on the lands of the leſſee, and then the ten 


action, nor his executors. But methinks he 
may be ſome differences probably taken: as li 
between a treſpaſs in deſtroying or taking am 
corn growing, and a treſpaſs in grals or 0 
growing. For the firſt being of that nature, 
that, though the owner had a ſtate of inheritan 
in the land whereon it groweth, and ſhould} 
died before ſeverance and felling, yet it ſhod 
have gone to the executor, and not with the la 
to the heir; therefore doubtleſs doth the adi 
for deſtroying or taking away thereof accrue! 
the operation of law, to the executor, in lie 
the thing taken or deſtroyed. Otherwiſe, jt 
haps, of wood or graſs, which by the owndl 
death ſhould have gone to the heir, and not 
the executor. And yet here again another 
ference, methinks, may be betwixt grals 
gratis, viz. betwixt that in paſture and that 
meadow, yearly mowed and turned into. þ 
not left to be conſumed by the mouths of bed 
as that growing in paſture: for as the law! 
ſtinguiſheth between theſe ſoils, it vo pte 
dency to meadow, and makes it waſte or a 
ſee to plow it up, not ſo for paſture. Yea, il 
is paid of hay, but not of graſs growing in] 
ſtores: ſo the meadow graſs, being in thet 
ner's purpoſe and intention as a thing ſer 
from the ſoil, ſhould, methinks, ſo Be alk 
the eye and eſtimation of the law, and ths 


The:Office of an Executoz. Re 
dre ſtand in a different ſtate and account from 


aſture graſs. D vets e en e 
A third difference may be in the manner of 
ie treſpaſs, viz. Where meadow graſs is eaten 
> with cattel by a treſpaſſer, and where by 
im mowed and carried away as hay: for in 
is later cafe an action of Trover and Converſion, 
or ſo many loads of hay is doubtleſs maintain- 
ble by the executor z though it ſhould be ad- 
itted that in the other caſe, of conſymption 
y the mouths of beaſts without ſeverance, no 
ion ſnould be maintainable by the executor; 
hich yet 1 admit not, but think the contrary 
robable.. G7 nid 534 u 
For when meadow 


ground, which yearly con · 

iveth, (Sol fine homine generat berbam) ſhall be 

ady to be delivered of her burthen, if a ſtranger 

ut in a herd of cattle, which ſwallow up and 

ead down this fruit of her womb before the 3 — 
ower with his ſcythe come as a midwife to help upon the caſe 
r delivery, if then by the haſty death of the — 
wner, before action brought, this great treſ- tanable. 
aſs ſhould be diſpuni it were contrary, 

3 methinks, to the purpoſe of the ſaid ſtatute, 


* 


d a great defect in the lx. | 
Yet here, — touching this, a fourth dif- 
erence may be or ariſe out of the time of the 
leath of the owner, viz, where he died before 
ime of mowing, and where not; for dato that 
the former caſe, becauſe, if ſuch deſtruction 
dr conſumption had not been, yet the owner 
dying before ſeverance, this ſhould. not have 
ome to the executor but have gone with the 
ſoil to the heir, that therefore the executor 
who is not damnified, ſhould recover no dama- 
85s. Tet in the other caſe the owner living till 

| 88 3 e 
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pf, or treſ palſer upon the ſoil. 


1H. 6. 3. 
Little. f. 84. As 


So held in Sale's 
caſe of damages 


in Qua. Imped 
recovered, 
Contra of the 
preſentment, 
releaſing. 


55. 3. ut. pn. upon bonds, or bills, or lands by 'tleth aki 


to their teſtator, the money recovered (ar f 


The Office of an Executs 
after hay-time clearly paſſed, viz. tillitheetidef 
Auguſt, methinks now, ſince this fruit of d 
meadow's womb ſhould have been 4 chattel ſo 
vered, had not this treſpaſſer made ufa 
prevention; therefore the execution to whom 
the Tame ſhould have come towards the perſo 
mance of the will, ſhould: have out of the ſai 
ſtatute, an action and remedy reached unto bin 
to recover recompence in damages for this wrong 
done in relardationem executionis taſtamemi. 

A fifth and laſt difference may perhaps be l 
the ſtate of the owner: for Poſto that were ih 
land is his freehold or copyhold inheritance, 
action ſhould be given to his executor foꝶ 
or graſs taken or deſttoyed in his life-rimey jo 
where he is but tenant. for years, 
tenant by extent, ſo as the very ſtate in the * 
was to come, — 1s to come to the executor 
(together with plantatur folo)' wiexhinka 
the executor ſhould” have, together with "the 
ſtate in the ſoil, the action to puniſn che roh 
Thus having 


a 


ſcanned and ſifted to the-beſt of my 3 
differences and circurnſtarices of this Point, hon 
far I am wide, and wherein tight, Aiorum At in 
dicium, or rather; Allioris eſto judicii- "But thi 
is clear, that whereſdever executors do recove 
any damages for treſpaſs or other wrong dom 


if execution be had, or money received): will 
Aſſets in their hands: as well as debts: recovertd 


in extent upon ſtatutes, recoghizances ot judy: 
ments. Yea, without ever Having theſe mnie 
executors may make hem "Aſſets in their hand 
vir. by making releaſes or acquittances, or ac. 

#5 knowledgmen 


Obe Otte of an Exerutoꝛ. 


E nowledgment of ſatisfaction; for this amounteth 
o a receipt, and: chargeth the executors towards 
ee creditors with the whole penal ſum, though 
r pliy they receive but part, as the Principal 
r ſore like proportion. 
Therefore there is great caution to be uſed 
„ executors in this kind, that unleſs they be 
re they have goods ſufficient to pay all debts 
pd legacies, they make no releaſc, acquit- 


ance, or acknowledgment of ſatisfaction,” for 
ore than they receive, be it debt or damages. 
And the like caution is to be uſed by them 
puching ſubmiſſion of debts or damages to ar- 


itrement, whereby diſcharges of the ſame may 

ro: for the ſubmiſſion to the arbitrement be- 5 r 73H: 4. 
e their voluntary act, although the arbitrators — E. 3. 
ny thcir judgment do diſcharge the debt or da- Jet 8 


itors have like remedy thereupon againſt the 


ore, received the ſame. 


D 


rit of error, attaint, diſceit, Audita ren 
aentitate naminis. But this laſt is given by 

ute, Whatſoever is regained by any of ME 
v7 unduly. boſt by * ee ſhall 4 
0 es. a 990" ef" wo 
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Other actions there be of diſcharge, mich as 
e teſtator himſelf in his life-time might have 
ad, ſo may his executor aſter his death, iz. 


7* 


jage in part, or in whole; yet ſhall the cre- ped. the wife, 


not the executor 
of the huſband 


xecutors as if they had releaſed, or, which is 4id 7x0 : 


The Dice of an Exeeutoy 


Special caſes pertinent to the premſl, 


1. Chattels como 10 the: me ee 
tors, yet not Aſſets. 2. Aſſets wich l 
chattels. 3. Things in action, and in then 
ſonalty, wes into chattels my & e _ 


S to the frſk, I exemplifi thus: 4. nake 
| B. his executor, and dies; B. makes 
by | his executor, and dies: the goods left by . 
= B. as executor far exceed his debts and leg 
Or let us ſuppoſe no debts nor legacies hi 
and that B. dieth much in debt above the good 
he leaveth, and did make no alteration-of th 
property of the goods of A. but meecrly left then 
to C. his executor. Now ſhall not the g 
which came to B. as executor of A. and 
from B. to C. be liable in law to pay the 
of B. yet in conſcience methinks they ſhoul 
and that C. ſhould not receive them to his 
uſe, as in law he may, where A. left no deb 
But if A. making B. executor, did alſo by hi 
will give him all his goods, and he in his I 
time made election to have them as 
by his will did ſo diſpoſe of them, or appoi 
them to go, as the goods he had as execute; 
they could not be atherwiſe given or diſpoſe 
Now by this election they were altered in pn 
perty from being his as executor, and ſo as hi 
pwn goods ſhould be liable to his debts. Bu 
things in action could not be ſo given or dilpt 
Or if« ranger ſed, viz. Debts, Sc. Yet if D. were indebtel 
ebenes b. to A. one hundred pound, and A. his execut 


in a0 — 25 by Sale was done infra, Mich. 32 & 33 Elis. So held in Sale's 
in Com. Ban. W emerat ipſe Prius. | 
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took new bond of him, or another far it giving a 
up the old bond; now was it become his own | 
debt, and ſo ſhall ſtand in his executor; 
Anather inſtance: of this, thus: if A. patron 
of the church of D. grant to B. the next avoi- 
dance, the church becomes void, A. dies before 
he preſents, his executor preſents, and hath the 
benefit of preferring his fon or friend; yet ſhall 
this make no Aſſets in his hands for payment 

of debts, for that he could not lawfully take 

money to preſent. . But if B. had died before 
the church had become void, then, becauſe the r 
executor might lawfully have ſold it, the value 2 
ſhould be Afſets in his hands, as I conceivgy ex- e 
cept perhaps the incumbent had died ſo haſtily 
after B. that the executor had not time conve- 
nient to find out a chapman and to ſell it. 

If in the other caſe a ſtranger had , 
and got his clark admitted; and the executors 
of B. had in a Qua. Imp. recovered damages; 
the money ſa recovered ſhould have been Aſſets. 

Thus much of the firſt; viz. that ſome things 
of the nature of chattels may come to execu- 
tors, and yet be Aſſets. ens 20997. Wt nf 

Touching the ſecond, viz. that ſome” things 22H. 3. Br. . 
may be Aſſets in the hands of executors which — 2a 
yet are no chattels, I ſhall give but two in- fhall this be At. 
ſtances. Firſt, where a man leaveth à villan ! 
for years to his executors, and the villain pur- 
chaſeth land in fee-fimple, and the executor en- 
treth into the land; now hath he fee · ſimple 
therein, and this land is Aſſets for payment of 
the teſtator's debts. So if a man by his will give . 4.63; and 
lands in fee to his enecutars, to be fold for Per- 225422: 
formance of his will; theſe (before the money Per Markbam 
Prereby raiſed) arc Aan both for paymens of x. 

N e 
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debts and of legacies. But if the lands dad Been 
given to be fold only for payment of debt 
they ſhould only be Aſſets for that purpoſe, and 
not for payment of legacies : and ſo if it were 
expreſſed to be for payment of legacies ſingu 
Na wp this ſhould not be Aſets for debts, 48 


see g EHE. take it. For ſince theſe art not Aſeis of theit Nec 
Dyer 234. own nature, but ſo made by the will and di, m 
4 of the teſtator; methinks they cannot pl 

other wiſe nor farther Aſſets than as the teſts» p. 

._ , dor hath willed and diſpoſed. But though land Bw 


general words in thus given Were Aſſets before the ſtat. of 21 Ha 


a ſtatute, ſecun- 


dum ſubjectam 
materiam. 


| the land-deviſed to be ſold, or the money there 
of thoſe books is there any mention of the &labk 


his teſtament or laſt will any lands, c. to be 


thoſe. books: with the ſaid ſtatute, and not to 


dort clauſe in the middle of 4 large Ratoteto 
ys 'other e it might well ſo have a at 


8. cap. g. yet how can it be fo, ſince the'vety 
— * ſtatute be, that if one do will b 


ſold, neither the money thereof-comidgr Mer 
profits taken ſhall be ore as any of the 
goods or chattels of the teſtator's; which I con- 
ceive to be all one as to ſay, that they ſhould 
not be Aſſets. For when an executor deniet 
himſelf to have Aſets, the form of his plea is, 
uod nulla habet bona net catalla, Ce. Ter 
ſince that ſtatute, viz. in the late Queen's time, 
the Jaw was twice admitted or conceived ſtill do 
be to the third of Hen. b. vis. that 


— - 
”, — 


of coming, ; ſhould be 22 Indeed in neither 


in the ſaid ſtatute; and it is poſſible that ĩt mig 
be forgotten, as in other -cafes ſometimes hath 
happened. But caſting about how to receneił 


er.. 


the ſame forgotten at both times, hel 
at the bar and bench, (though, being but t 


% up £5 
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cn of an Exacutso).” 

the laſt, though. not haſtily, I grew to conceive, 
that the ſaic clauſe being in an act. which li- 
miteth the fees of ordinaries, and their ſcribes, 
according to the value of the N 
deaſed, "od; We ;in this clauſe, th 
the lands willed ita be ſold ſhall not be acchuht-: 
ed as any of the goods, Ar. the parliament, 
meant thereby dul) to exclude them to chis 


which the ſaid-fees were to be rated: and though 


counted as any of the goods, r. yet it 
more probable that the parliament intended no 
farther than as aforeſaid, becauſe that clauſe, 
after the fees limited in anſwerableneſs to the 


alues, is brought in by a Proviſe, viz. Pro- 
ided always, that if the deceaſed willed any 


ind conſtrued in the ſaid late Queen's time; 
hough no mention be of any remembrance of 


reported by the Lord Dyer. 

As for the third, viz. therchanging: of things 
ut of the perſonalty into the realty, & e cun- 
tra, I ſhew it thus: if a debt were due to the 
executor as executor, by ſtutute, reoognizance, 
ar judgment, and he ſue execution, and have 
land of the debtor's in extent; nbw ãs the per- 
ſonal duty turned into a chintel real, On the 


for years mortgaged, come to an exceutor, and 

the — or mortgagor paynih the mon 

— wg rears gs np 4 
8 


urpoſe, that they ſhould met bt accounted as 
part of the goods in the valuation, according ts 


.* - 
.} 4 
o 

4 · 


the words be general, that they ſhall 2 w7 vil, 
" AT 


lands to be fold, the money not profits ſhalt 
dt, Sc. And thus perhaps it was underſtood 


hat clauſe or ꝓroviſion in baer thoſe males 


other ſide, if ſuch an eſtate by eiterit, ot __ 


FS: 
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teſtators life, 
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Another ſpeci 41 of equity oppofng lo. 
F A be bound to E A 


by bong ſtarts: Or-res; 
cognizance, for aſſurance of land, B. dieth 

and the land deſcends to his heir; or be it iin 

B. ſold the land to C. and aſſigned to him the 
bond, ſtatute, &c. yet muſt the ſuit or taking 
out the extent _ 4 name of the executoret 
Suppoſe de con- B. and neither of the heir or aſſignee. And that 
dition broke i 8 which is recovered or gotten in extent will be 


— 


* a * 29 — * 0 i” 


— A eis \ in law to charge the executor, as I take 

— Py _ yet in equity it pertains to the heir or af 

Vice ante P. Ss ſignee. Quære, if the executor meddle * bu 
be ſuffer his name to be uſed. 1284 


es. 
& 


| Of things come to executors 5 condition; | 


"Irſt we will conſider of conditions 
back to executors goods or chattels gran: 

ted away by their teſtators. Touching which 
there is no doubt, but if the condition be any 
other than for payment of money, or other 
things valuable by the teſtator or his executat 
the chattels returning to the executor are Aſſet 
in his hands: as put the caſe, A. leaſe for yea 
horſes, ſheep, plate, or other chattel, were 
granted by the teſtator to 4. upon condition 
that if A. did not pay ſuch a ſum of money, 
or do ſuch other act as the teſtator appointeth, 
Sc. and this condition is not performed aſtet 
the teſtator's death; now is the chattel come 
back to the executor, and is Aſſets. But the 
eſtion hath been, (and perhaps may be) When 
w=- condition is, that the teſtator or his exec 
tors ſhall pay the money to make void the ga 


The Office- of an Executor. 
and accordingly the executor after the teſtatox's 
death payeth the ſum out of his on purſe, not 
having any money, of the, teſtatot's in his hands; 
in this caſe coming in 1 tempore Hen. . 21 H. 2. 
it was reſolved at the laſt, that this redee 
chattel ſhould not be Aſſerg, but be to the e: 
'tutor as his own DIODE ont: though at. the 
firſt three udges were of a cantrary opinion, 
viz. that the goods redeemed, ſhould be in the 
executor as goods of the teſtator. And trulꝝ I 
muſt confeſs, that I cannot get find. good ſatis- 
faction in that bock's reſolution, except we all 


o 


OK s IELOLUTION, except Ne ina 
take the caſe there to be F e iAan 
y pa 
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put and reported by the e ore 
for x 
tion was as much as the full value of the goods 
pledged or mortgaged 3 or, elſe ſhall admit the 
caſe to be, that this redemption was not by pa 
ment at the day conditioned. . As to the ©, 
it were rare if any ſhould lend money upon a mort- 
gage, where the thing mortgaged is not of bet- 
ter value than the money lent ; rare alſo that an 
executor ſhould take care to redeem with his 
own money that- which ſhould. yield no benefit 
or advantage to him, or his teſtator. Let. us 
therefore ſcan and examine the point, ſince. tho 
ſame may come frequently in uſe: and this we 
may the more decently do, becauſe the Lord 
Dyer in the margin of the caſe by him reported, 
as aforeſaid, ſaith expreſly, that the ſaid other 
temp. Hen. 7. was not at all adjudged, hiqſelf 
having viewed the roll, which he there 
down, and the names of the parties; we 
therefore put the caſe thus: 4. poſſeſſed 
leaſe for ſixty years of one hundred poi 
land mortgageth it for five hundred pound; 
be it that the mortgage or pledge be of a je we 
| or 


en. 8. viz, that the money 


S re 
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che Office "R an eats. 
or piece of plate for half 3*and 


d thy 


before the day Aire for p 7 Klin 
d. tion, 4 having made 2 b 0 

dicth, and B. 4 185 ice an e Jace” Wach 
Fee 45 was eondſtiohed: now 'the"queſti 


> whether this leaſe)" ate, ot. cel, be 
Worte much more hifi! the Jun I me 
Was mortgage Hall be in Him 'Wwholly 
Ni right abet his own uſe; t Kc th 2115 
"whglly, as exetitorto'A. N. 0b peer w 
. 7 — r gehe an dee Here; 
be charly acltnitted, that FB. was enabled 
to this redem chen and mee dy the con 
dition annette to ortga 4255 i 
"moſt "Uo be aqmitted, i 518 condition, "ad 
che poet or 5 to take benefit tflerecht, 
eo him and 'was ng ye only as 8 
Jon, This being premiſed, t muſt need 
1 to me it En that the coal 
and having his operatioti in tie fe. 
bh to deſtroy” the rant, gage of 
_ pledging; it muſt ds ma rh 
the teſtator's goods in fatu quo pfius, 417 o'to 
de in B. as executor ;, ſince in that rights 
he was intitled to take benefit of the conditi 
For what is it which hindered, before this, froth 
being the teſtator's goods? nothing certainly 
bur only the force and ſtrength of the mort 
e or pledge. Now by the redemption, that 
come void; and hath loft its fonte; there- 
Fob the property of theſe things muſt now neech 
be as if no ſuch mortgage or pledge had been 
as if it had at the firſt been void and of ne 
Þ Thus muſt the condition work for him 
made it, viz. A. the teſtator: and thoſe 
M- ur 385 in the time of King Hic. 


Tbe Once of an Executhy 
lo yet! ſay, ithat-by this che teſtator 
s ſo muchvindebred to the executor as he diſ- 
urſed fon the redemption; hich ce ſtand 
ith no“ reaſon, unleſs by it the property” and 
tereſt ſiiduld be reduced to the teſtator s be- 
oof. That thus it is, is alſo proved, a to me 
— mortgage of inheritance, 
oh which che heir reablig pi, accord- 
Wig to the condition, is not no in as a new pur- 
aſer, but as heir, ſo at he ſhall" have his agte, 
qibe in würd even for this land; yea, it fall 
Aus Arichis/ hands For! ſatisfaction of his fh- 
ger 8, xx other anceſtortb debt? which in ſeme 
ſpe& is 2 harder caſe thaf that of the'execu- 
ry for he hath means toTatisfie himſelf of the 


ir hath no ſuch means. Yet it will be afked, 

u the Erdeutör eat; bois From wiſer; 

r'if this thing redtemed be intife,” as! the cup 
the leaſe, the whole will be taken'mn\execu- 
) for the teſtator*s debts. TO admit his, 
t here ĩs one clear way of remedy, vid. The 
utor"! before ſuch execution ſel] the 
ing, and fo pay himfelf, and retan the fur- 


is is frequent in uſe, | v. for exceutots to pay 
the teſtator's debt with their ow]n money, 
d to make themſelves ſatisfaction out of the 
ator's goods. Beſides, it is not i — 
at this redeemed thing ſhould be thi 
eſt parted; that anſwerably and er 
to the fifty diſburſed for redemption, with + 


duld be to the executor in his own right, as 
his 
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oney diſburſed, either out of the ching re- 
ned, or other goods ef his teſtator, but the 


vſage to! the teſtacor's ſe; and the likes of 


ſerence te the value of the thing redeemed,” 4 
diety, or third part, or three. parts thereof; jr 


— 
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ſum paid, elſe we may v admit the a 
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his wn: propet goods, and the reſt. in him; d 
executor. As pu ſito that A. and B. were: [tenants 
in common of ſuch an entire chattel 14 
maketh. B. his executor, and dieth! Nom hath 
B. one moiety as executor, and anotſſer au his 
own proper; and upon a judgment him 
as executor, that moiety only which A 
executor muſt be taken in execution: And 
here may be remembered, how in execution d 
a = Judgments or levying of an amerciament on 

an entire chattel of more value then: the ſun 
to be leyied, the whole is to be ſold, aud 
ſurpluſage above the debt or amereiament 
be delivered back to the owner. For in 2 
debate, we. muſt; preſume the thing ted 
by the executot to be of better value! — 


to the executor. iti! o a0 
Again, the leaſe for years is not; fo entig 
ching, I mean the land let, but that thereof pati 
on may be made, yea, enforced by action, 
tween; joint - tenants and tenants; in':cemmal 
But here will be objected the caſe of redem| 
tion by the a bak via and heir, who though 
hath a brother born after, ſo as now ſhe is! 
longer heir, yet ſhe, ſhall, as the book fil 
retain the land redeemed. from the heir as a pt 
quiſite or. purchaſe. As for this, (which In 
not oppoſe) the law ſo framed to the favour! 
the daughter, becauſe of great miſchief to ba 
it, being ſtripped of the reſt of the inheritand 
by the birth of a brother, ſhe ſhould alſo Io 
7 which her money had redeemed, wn 
having any remedy. to have her money. a 
or . recompence for it. But in the © IL 


* 
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e there is no ſuch miſchief, for that the exe- 
tor may pay himſelf, as hath been ſhewed. 
Now on the other ſide, if the caſe ſhall be 
nderſtood that the redemption was by pay- 
ent after the day, then will I eafily admit that 
he property or intereſt is in the executor to 
is own uſe; or that the condition now having 
o power to reduce it back, or to operate any 
ing, it is rather a re- emption than a redemp- 
on, ſince it was at the will of the mortgagee 
o diſpoſe it at his pleaſure; and any ſtranger, 
well as the executor, might thus have redeem- 
d, viz. repurchaſed it: therefore, only equity, 
nd not law, in that caſe can make any part of 
e value Aſſets in his hands. And ſo alſo, I 
hink, if we ſhould admit in the other caſe of 
dayment at the day, that the property of the 
hattel is to the executor as his own, and not 
is teſtator's goods, no part of ſurpluſage of 
alue can in law be Aſſets, howſoever in equity. 
Laſtly, if the executor redeem by payment at 
e day with the teſtator's own money or goods, 


him as executor, and the money by him paid 
or redemption is well adminiſtred, the goods 


t makes no difference whether the whole value 
df the goods redeemed ſhall be held Aſſets, and 
he money paid for redemption ſtand drowned 


the hands of the executor as Aſſets, and only 


the ſurpluſage of the thing redeemed over and 
above the ſum paid for redemption. 


G 


one will doubt but that the thing redeemed is 


edeemed being of better value, But this way 


therein; or that that ſum be ſtill adjudged in 


Things 
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Plowd. Com, 
292. 


- cutor, and ſhall be 4fets in his hands, as well 


hy 
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Things accrued by covenant or aſſumption.” 


F A. covenants with B. to make him a leafy 
of ſuch or ſuch land by ſuch a day, and I 
dieth before the day, and before any leaſe made; 
now muſt A. make the leafe to the execute 
of B. and the leaſe ſo made to him ſhall bein 
him as executor, and conſequently as Ae 
This is proved by the judgment in the caſe be- 
tween Chapman and Dalton in the late Queen's 
time. Yer I confeſs that it is not expreſſed i 
the reſolution of this ' caſe, that this leaſe ſhould 
be Aſſets, but that the executors ſhould have the 
term as executors, which implieth as much in 
my underſtanding ; and the declaration where 
upon the defendant demurreth ſets forth "the 
breach of that covenant to be in retardatione tx: 
ecutionis Teftamenti, ſo as the damages thereupon 
recovered, viz. 3301. were Aſſets, and conſe 
quently alſo ſhould the term have been, in ey 
and recompence whereof theſe damages were 
given. The like law, if A. aſſume upon good 
conſideration to deliver in to B. by ſuch a day 
20 quarters of malt, or ſo many loads of caals 
or wood, or any other wares or merchandize, 
and this is not performed in the life of B. but 
after to his executor; it ſhall be to him as exe- 


as the money recovered in damages for not per 
forming ſhould have been. 
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Of things accrued by remainder or increaſe. 
F a leaſe be made to one for life, the remain- 
der to his executors for years, and he dieth 
his will be Aſſets in the hands of his executors, 
though -it were never in the'teſtator, as was in 
he later end of the late Queen's time reſolved 
y three juſtices, the Lord Ander ſon only being 
of a contrary opinion: and there it was ſaid 
hat Cranmer's caſe, wherein the contrary in ef- 
ect was reſolved, was of little authority; for 
hat there- were firſt two judges againſt two, 
ill after Mounſon changed his opinion, upon a 
onceit that there the eſtate was by way of uſe; 
hich could make no difference, Like law, 
here a leaſe for years is by will bequeathed to 
{. for life, and after to B. who dieth before A. 
ilthough B. never had his term in him ſo as 
hat he could grant or diſpoſe it, yet ſhall it 


on 
ſe! eſt in his executor as his goods, and be Aſſets. 
= \s for a remainder for years ſo in the teſtator 


hat he might grant or diſpoſe it at his plea- 
ure, no doubt can be thereof; though the 
ame fell not in poſſeſſion. to the teſtator in his 
ife-time, yet no ſcruple nor doubt can be but that 
his is Aſſets to the executor, even whilſt it con- 
inues a remainder, and before it falleth into poſ- 
eſſion, becauſe it is preſently valuable and vendible. 

Nor much of other nature to theſe are the 11H. 6. 38 f 
aſes, where the executor merchandizing with we 
the goods of his teſtator maketh gain thereof. 

So if the ſheep, or other cattel of the teſta- 
or do breed, viz. bear lambs, calves, colts, 

Sc. after the teſtator's death, even theſe which 
were never in the teſtator ſhall yet be Aſſets; and 
ſo the wool growing upon the ſheep atter the te- 
ſtator's death, But there is one caſe worth the 
G 2 | con- 
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conſideration, and worthy of ſome doubt, az] 
think, and that is this: One leaveth to the ex 
ecutor a leaſe for years of land worth 20 pouſd 
by the year, and the executor, keeping this in 
his own hands one year after the teſtator's death 
_ doth make thereof thirty pound in clear gun 
above all charges, now whether, as to a cred: 
tor, this whole thirty pound ſhall be Aſſets, vr 

only twenty pound? And the cafe, ſimply thus 
put, ſhall be underſtood of an occupying and 
manuring without any ſtock of the teſtator i 
and then, if the executor did ſtock it with hi 
own ſheep or other cattel, as he muſt hay: 
born the loſs by rot or death, fo is it teaſon that 
if the manurance prove gainful, he reap the 
fruits thereof in recompence of his ad ventun, 
and of his induſtry, ſkill, and good huſbandij 
But if the teſtator's ſtock of ſheep and catte 
were (as of neceſſity, or for the better advat- 
tage of the teſtator's eſtate) continued upon the 
leaſe-land, then is it reaſon that the gain or lols 
whetherſoever of them God ſendeth, do re 
dound to the teſtator's eſtate. Like law (51 | 
think) if an executor, finding that he cannot in-. 
ſtantly after the teftator's death let the leaſe, Mi 
or near the value, ſhall therefore buy ſeed - cott, 
and hire the plowing, &c. But it may be ſaid, 
that the leaſe hath one entire valuation at the 
firſt upon the appraiſment. To this I anſwer, 
firſt, . that the value upon the appraiſment'is not 
binding, nor much reſpected at the common 
law: if it be too high, it ſhall not prejudice 
the executor ; if too low, ſhall not advantage 
bim: but the very value found by the jury, 
when it comes in queftion whether the executor 
have fully adminiſtred, or have Aſets or w 
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that which is binding. Next I ſay, that if a 
long leaſe come to executors of land worth an 
hundred pound by the year, and no ſale is made 
thereof by the ſpace of a year or more; now 
the term continuing of the like value as at firſt, 
it is no reaſon but this hundred pound raiſed the 
firſt year ſhould go towards the payment of 
debts and legacies, rather than any of them 
ſhould be unpayed. Theſe things, I mean the 
knowledge of them, are uſeful two ways, viz. 
Firſt, to give light to executors, to diſcern what 
unto them of right pertains: next, to ſhew unto 
creditors and legatees what, and how far, things 
ſhall be Aſſets, that is to ſay, goods to enable, 
charge, and bind executors to pay debts and 
legacies. For whatſoever any of theſe ways 
cometh to the executors from their teſtator, or 
is recovered by any of theſe actions, ſhall be in 
their hands Aſſets, the coſts and charges of reco- 
vering deducted. 
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CHAP. VII 


What manner of intereſt an executor hath in bis 
teſtator's goods and chattels, and how different 
from the common intereſt which they or other 
have in their own proper goods. | 


not 

00 HE 5 n In F. N. B. the 

* intereſt which an executor hath (as ex- writ for the exe- 

: ecutor) in the goods of his teſtator is much auen, ute. 
es qui fuer 


different from the abſolute, proper and ordinary five C. fub eu- 
intereſt which every one hath in his own proper 9 | 
goods, as may well appear in and by theſe points. vet. cepir. F. \ 


Firſt, Although a ſtranger take away theſe goods, *: 3 
G 3 the 
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the action of treſpaſs for the executor is of ge- 
neral form, Quare bena ſua cepit, calling them 
his goods; whereas a man outlawed in debt, 
24 E. 3. f. 35. Fc. or convict or attainted of Felony or treaſon, 
forfeiteth all his own goods, yet theſe which he 
hath as executor ſhall not be forfeited. If a vil. 
33H. 6. 34 lain be made executor, his lord cannot take theſe 
e tt, Villen- goods, though he may take all the villain's own 
70 F. 4. ( 1. goods: and for taking ſuch goods, or for a 
keg, fret debt due to the teſtator, a villain may ſue his 
of all ations lord. Nay, if the executor grant all his goods, 
by an execu- ſome good opinion hath been, that theſe which 
actions as execu- he hath as executor ſhould not paſs; yea, the 
is Lord Dyer ſo held in the late Queen's time, 
it in 26 Hen, 7, with this difference, viz. Where the grantor is 
— IF named executor in the grant there the goods 
bis 'ord n fach, which he hath as executor ſhould paſs; but 
8 otherwiſe, if he be not named executor in the 
tetator's Uſe. grant. And that this opinion 1s probable, will 
% te 12. farther appear by that which followeth. 

The commiſſion Secondly, The executor cannot by will give 
of airuniſt. is, or bequeath the goods he hath as executor z and 
catallor! jurum if he die inteſtate, and adminiſtration of all his 
& cr-dirorom, $O0ds is committed to J. D. yet hath he no- 
teare'ss thing to do with the goods which the inteſtate 
had as executor to his teſtator: thus all his goods 

reacheth not to his goods as executor, 
See theſe ſore- Thirdly, Whereas a man's goods ſtand liable 
Com. f. 2c. in. to the pay ment of his debts both in his life-time 
ter Bransbury and after; the goods which a man hath as exe- 
r. Gran ham, Cutor are not to be taken in execution for his 
' own debts, either upon a recognizance, ſtatute, 
or judgment had againſt him. And if ſuch a 
one die indebted, leaving to his executor much 
oods which he had as executor ; theſe are not 
Ajjets in his hands liable to the pay ment of his 


debts, 
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debts, but only for the payment of the firſt te- 
ſtator's debts or legacies. Therefore a Quo mi- 
nus brought by an executor, ſnewing that he 
was not able to pay the King's debt, becauſe 
the defendant detained from him an hundred 
pound, which he owed him as executor to J. S. 
was overthrown ; for that it could not be intend- 
ed, ſaith the book, that the King's debt could 
be ſatisfied with that which the plaintiff ſhould 
recover and receive as executor. Whereas a 
woman being poſſeſſed of any chattels perſonal, 
viz, moveable goods, all are deveſted out of 
her into her huſband by her marriage, ſo as if 
he die, and ſhe over-live, they be not her's 
again, but her huſband's executors or admini- 
ſtrators; and if ſhe die, all be the huſband's 
without being executor to his wife. It is not ſo 
of the goods which ſhe hath as executor; theſe 
ſtill remain in and to her, if her huſband die; 
and if ſhe herſelf die, for that ſhe hath them 
as it were in another's right, viz. as ſhe repre- 
ſents the perſon of her teſtator, her huſband - 
ſhall not have them, if he be not his wife's ex- 
ecutor, and ſo executor to her teſtator. | | 

Laſtly, Whereas the writ of treſpaſs ſeems to The writ may be 
make no difference between "one's own goods — 2 
and thoſe he hath as executor, that being a poſ- roten the 
ſeſſory action or ſuit grounded upon the poſſeſ- eaken, © 
ſion; yet come to an action of detinue, which gent 5: & 57. 
more taſtes and participates of the right, and of fuch a nature 
there are they ditferenced : for where for my jt be waht | 
own debt, when I ſue, the writ ſaith, debet & executor, it thall 
detinet, viz. that the defendant owes me and —— 1 
detains from me that ſum; yet when I ſue as e contra. 


exccutor, the writ ſaich not debet, he doth owe 7 = 


; inch 80. 
Lare 30. S. C. Vide ke foſtea p. —. Sup. p. 43. 
G 4 me, 
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me, but detinet only, he detains from me; a 


ly that the plaintiff ſhall recover. againſt him, 


Capias before judgment, in the mean proceſs # 
gainſt an executor, that is becauſe of his contum# 
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admitting that he is not debtor to me, though 
he ſhould pay me. And ſo where I am ſued 
as executor, the writ makes me not a debtor, 
but a detainer; otherwiſe, where in my own 
right I owe and I am ſued for a debt. Accor- 
dingly, where judgment in an action of debt i 
given againſt one as executor, it is not general- 


but he ſhall recover of the goods of the teſtator 
and therefore upon this judgment no capia 
lieth againſt him, to enforce him to pay by a. 
reſt of his body, becauſe he is not properly 
debtor. But if after it be returned, that he 
hath waſted the teſtator's goods out of which 
the ſaid debt ſhould be ſatisfied, then, he ha- 
ving made himſelf a debtor, a Capias ad ſati- 
Faciendum ſhall be awarded againſt him, and 
then he ſhall be taken in execution. So allo 
in ſome caſes of falſe plea pleaded ; for where 
the judgment is de bonis proprits, the plaintiff 
may have a Capias ad ſatisfaciendum ; and that 
judgment is in divers caſes for the damages, al 
though not in many for the principal. As for the 


cy in not appearing upon the former procels. 
The reaſon of this different intereſt between 
an executor and another, or between the ſame 
man's having goods as executor and others in 
his own right, as alſo of the different manner of 
one's being indebted as executor, and otherwiſe 
in his own right, is well expreſſed by the Lord 
Cook in Pinchon's caſe, viz. Firſt, that the goods 
which one hath as executor he hath not in his 
own right, but in auter droit, that is, in 1 
right 
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right of another, meaning bis teſtator. Se- Co. liv. 6. 38.be 


115 see this alſo 
condly, That executors are but the miniſters and pio, C 9 


diſpenſers, or diſtributers, of their teſtators goods. 20. 


Of alteration of property in the executors hands, | 
ſo as ſome goods become his own, which be had 
as executor. 6128 


T? this head or chapter, treating of the dif- 
ference between the intereſt- in. goods as 
executor, and others had meerly in one's own 
right and to his own uſe, it is not impertinent 
to conſider how that which one hath at the farſt 
as executor may be changed in property, and 
become the executor's own to his own uſe, as 
other his goods which he had not as executor. 
Here let us firſt conſider of ready money left 
by the teſtator : for ſince pieces of money, viz. 
ſhillings, groats, pieces, and half pieces of gold, 
cannot be known one from the other, it muſt 
needs follow, that theſe coming to an executor 
from the teſtator, muſt in ſome ſort be altered 
in property, ſo as though the executor ſhall be 
ſaid to have ſo much in money or value, yet 
can it not be diſcerned which money in his 
houſe was his teſtator's, and which his own. 
Conſequently the ſheriff, upon the Feri facias for 
a creditor, who hath recovered againſt the exe- 
cutor a debt owing by the teſtator, cannot take 
away money in. execution as the teſtator's in 
my opinion. Quære, if thereupon Devaſta. ſhall 
be returned, or what ſhall be done. | 
But what if the teſtator were indebted to the 177 ends. 
executor, or if the executor, not having ready books afftrm. 
money of the teſtator's, or otherwiſe, ſhall pay 1. ah & 
a debt of the teſtator's with his own money, % 38. Dy: 39%. 
| whats a. >” 


Plow. 554. So 
of a legacy in 
money given to 
the executor, 
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what ſhall we ſay of the converſion or alters 
tion of ſome of the goods from being his asex 
ecutor, to be his 'meerly in his on Tight! 
Hereof I have ſhewed elſewhere my conceiy. 
ing, which is briefly thus; that except eiths 
he have in his hands money of the teſtator's (fa 
of that it is eaſie to make a proportionable changg 
or unleſs the ſum to him owing from his te. 
ſtator, or by him paid for his teſtator, amount u 
the full value of all the teſtator's goods in h 
hands, or do exceed the ſame, no alteration cn 
be, until ſome election or declaration by the es 
ecutor made which of the goods not exceeding 
the debt unto him, he will have to be his own: 
for where the teſtator's goods exceed this debt 
to him, the property of all cannot be changed; 

and of what part ſhall the law adjudge the 
change, till choice by the executor? Ir is good 
therefore for him to do as the mother-guardian 
in ſocage, who is to endow her ſelf, calling het 
neighbours, and expreſſing to them which part 
of the land ſhe will have for her dower. $0 
let the executor do. But let him take heed 
that his election or declaration exceed not his 
debt, leſt, it be void. And that ſuch particu- 
lar election is to be made, ſeems to me proved 
by the caſe of 21 E. fol. 21. where the pay: 
ment of money, and detaining or taking of a 
horſe of the teſtator's, is mentioned. But Choke 
there ſays, this cannot be done without the or- 
dinary's aſſent. And the reporter thinks, though 
the ordinary do aſſent, yet the property ſhall 
not be turned into the executor as his own. 
Another alteration is of the profits of a leaſe 
come to the executor from the teſtator: for ſince 
ne more thereof ſhall ſtand in the executor as 


7 Aſſets 


The Office of an Executs2. 


(ſets than ſo much only as exceeds the yearly 


See e, it muſt needs follow that the reſidue of the 
coats muſt be the executor's, he paying the 
chat out of his own purſe, as that caſe reſolves 
(tori conſequence, viz. that he ſhall be ſued for it 
Ng the Debet, and in the Detinet only as for the co. 2. fl. 3 
te. at due before the death of the teſtator. Thus | 
* ough he have the leaſe as executor, yet part 
i 


the profits are meerly his own, not as ex- 
utor. 1 | 

And looking back upon this caſe, we may 
ſcern a neceſſity ſometimes of the executor's 
aying with his own money for his teſtator's 
bt: as where the teſtator being to pay a rent 
Michaelmas or our Lady-day, he dies a day or 
o before, or to put it more clearly, a day or 


ay the rent, other than the future profits of 
e leaſe. Here, unleſs that executor will for- 


art Sic the leaſe, he muſt lay out of his own 

9 Woney. 

ed Now, if in this and other like caſes he could 

his t do this until he had under ſeal, or by act 

the court ſpiritual, an aſſent of the ordina- 


it would be an extraordinary trouble to ex- 
otors. 


ering property, to wit, where a Feri facias 
mes to the ſheriff to ſell or levy a debt of 
e teſtator's goods: now, ſaith the book, may 
e executor buy theſe goods of the ſheriff as 
ll as another; and if he do, the property 
hich he had as executor ſhall be turned into 


property in jure proprio. 
If 


alue, according to the reſolution in Hergrave's 


o after the feaſt, not leaving any goods to 


Jr 
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| find alſo tempore Hen. 7. another mean of 20H. 7. 5. a 
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If an executor amongſt his teſtator's gap 

find and take ſome: not his, and after, theſe be 

ing claimed by the owner, who. left: them in 

the; cuſtody of the teſtator, the executor ng 

_ crediting the claim, ſtill keeps them, and the 

owner thereupon recovers damages in an aCtion 

20 H. 7.Kelw, Of treſpaſs, or of trover and converſion; non 
3 (and fo in all other like cafes) are theſe goo 
become the treſpaſſor's in property, becauſe hy 
hath paid for them: therefore it is not ſtrang 
if in like manner an executor, paying out of hi 
oven purſe for or in lieu of the teſtator's goods 
have ſo much of them (where no certainty 
changed in property, and become his own 
This is but put as an inſtance underſtoolf 
with the exceptions and cautions precedent. 
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CHAP. VIIL 


Of ſome caſes and queſtions between the exe 


and the heir. 
RP PR =, HE executor may in convenient time a 
other goods ter the teſtator's death enter into the houk 


er n er- deſcended to the heir, for the removing a 
cufed. taking away of the goods, ſo as the door Wh 


— x7 by open, or at leaſt the key be in the door: and 


. ttisſfo this I underſtand of the door of each room. Fd 
e, although the door of entrance into hall and pn 
lour be open, the executor cannot by that j# 

ſtify the breaking open of the door of any cham 

ber to take goods there, but only may tak 

thoſe in the rooms which be open. And this! 

proved 
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proved, as to me it ſeems; y che caſe. of the 
cheſt with evidences,” which, ſaich the book, 
the executor may take and put out the deeds, 
delivering them to the heir, yz. the cheſt be- 
ing unlocked, as I underſtand it. Now a cham-43 E. 3. 24. 
ber or other room within a houſe locked is an 8 mins 
incloſure of better reſpect than a cheſt: But if locked. 
the goods be not removed within convenient Ez 
time, the heir may diftrain them as damage 10 Ed. 4. 5-6. 
eaſant. | , 

/ Where the teftator recovers land and dama- r . 
ges, or a deed and damages, he dying before 
execution, the heir ſhall have execution fot the 
land or deed, and the executor for the damages: 
but temp. Edward 4. it is ſaid, that until the 
heir ſue a Scire facias, the executor cannot ſue 
execution for the damage. 
If a creditor be made executor by his debtor, 
and pay himſelf part out of the goods, he can- 
not ſue the heir for the : reſt, | becauſe the 
debt cannot be apportioned ; but otherwiſe he 
may, faith the book : yet Qzre, if he do take ;2 H. . 
upon him the executorſhip, and have goods 


ſufficient to pay all. Os 
| ainft one who dieth 
before execution. ſued, leaving goods ſufficient ini 


If a debt be recovered ag 
to ſatisfy; now ſhall not the land deſcended to 124. 
the heir be charged there with, nor by like rea- 
ſon any land conveyed after judgment: » © 

See a good difference, where land is convey- co. l. 3. f. ge, 
ed upon condition of payment to the vendor, 3 1. 3 
his heirs or aſſigns, and he dieth before the time, fee mere, 
and where it is to be paid to the vendee, his fl. 5,25. 
heirs or aſſigns, and he dieth: in the firſt Caſe Plow. Com. 
E ſhall be to the executors, but not in 22 f. . . 
the Other, n | i ö 


What 
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What things pertain to the heir, and whaty 
the executor, is before ſnewed. As for Þ 
wick's opinion, that where goods be mortgage 
upon condition, that if the heir or executor pay 
Sc. here if the heir make payment, he ſhoyl 
have the goods, I ſee _ for _ pay hoy 
that can de. Nn 


umme 


A Directory for the following chapter, 


A. All 8 but one) repreſent the teſtator's pe. 
fon, and muſt Join and be . in fait, &. 
contra. 5 

B. Where one alone muſt anſwer ſuit; ond v6. 

C. When they differ in plea, the beſt Jab 
taken, but one may confeſs. alone. 

D. One, as well as all, may give ent, or t6 
teaſe the whole. "rx Þtik 

E. One cannot ws nor eee to another, 
divide. 

F. The poſſeſſion of one is the alien of a, 1 
what pur poſe. 

G. If the ſurvivor a inteftate;” the teftatari i 
inteſtate, though” Jbe. "other executor teft an th 
a halls 

H. Executor included in the perſon of the 1s 
tor, and repreſents it, is his aſſign; all an 
& e contra. 

I. What change by death of the teflator, touch 
proceeding in ſuit. 

K. Proceed to or in execution ; where witha 
Scire facias. 

M. Whether the executor tand in his own "v1 

- lity, or his teftator's. 


N. Where one alone may ſue. 2 3\ 
O. 1 
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d. In ſuit for them, ſuch as will not join ſhall be 


ſevered, and the other may ſue _ proftcate | 
alone: Conſequents inde. 


where abates wril. 


& 1 1 = a ac 2 


0 HA P. 1x. GR 
ew enen Madl bard tee waa... . 


repreſentation of, M relation to the teftator, 


as bis aſſignte or deputy," or as the ſame perſon 
with him; and where- and to what purpoſe, | 


as other one N | 
Iſt, All of * FR ropining the perfawal « — 
the teſtator, and therefore muſt they —— — 
in in ſuit againſt others, and in ſuit by others vera — 
ey muſt be all made defendants, or at leaft 2 Hl. C. it 
many of them as do adminiſter: for though 39 H. 6. — 
e executors themſelves muſt take notice by zl ©: — 
e will how many executors there be, and Br. Ex. 20,27. 
uſt frame their ſoit accordingly ; creditors and — 
rangers need not take notice of any more than if hepleadsthar: 
þ adminiſter, and execute the office of r 
rs. For this reaſon, as I take it, in the time an. — 1m 
King Edward the third, where two executors mne. 
ere of a term, and the xverfion was granted 2 H. 6. * 
fine, mentioning but one termer, and there- 3 13 . 8. 4 
pon a Quid juris clamat accordingly brought ... 
gupſt that one executor z this was held good Quid pt con 
hough, though the other executor was hot * 5: 
amed- in the ſuir: belike, becauſe that one 4 
ho indeed was the teſtator's wife) did only 
cupy the land, and take the profits thereof; 


for 


> Death of one executor, Plaintiff or drfendant, + Fe 


— ——— -—_—_— 
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for elſe, ſince all the executors do repreſent the 
teſtator's perſon, all muſt have been named. 
Therefore did the judges reſolve in the time of 
21H.sz Hen. 4. that where aJcſſce for years made tay 
Aid, 18% executors, and one of them wes diſtrained by 
They ſhall have the lord for rent, who avowed upon the leſſor; 
but one _ u that executor ſhall have aid of his fellow-execy. 
among þ | 
before appea- tor, to the end that both might have aid of th 
5 leſſor, which one alone could not. And upon 
A. this reaſon, viz. that the executors repreſen 
Ed. 3.c. 3. the pexrſon of their teſtator as one + perſon, (f 
g. ſo ſpeaks the parliament) it was enacted -in the 
But not if he time of Edward the third, that the executon, 
2 x. though never ſo many, ſhall have but one & 
4- 1. 14 H. 4. ſoyn, either before appearance or after, becauſ 
lena dug ©:* their teſtator, whoſe perſon they repreſent, coll 
Plainti mu Ee * ; - 
clare agaiuſt all. ha ve had no more. 
— F It is farther alſo enacted by the ſaid ſtatut 
another to ap- that where two or three executors. or more 
1 they being ſued in an action of debt, though 


But proceſs muſt do not appear. vet ſuch : 8 | | 
— ppear, yet juch one of them Or. mo 


gainſt all. 7 H. as doth or do appear at the grand diſtreſs, { 


b. 35. Execu- anf - . uh 1 
—— anſwer alone without his or their companic 


by equity, And this ſtatute hath been taken by equity 
oH.6.45 three reſpects. 9 Ed: 3. ſtat. I. c. . eu 


. Ex. a N 92 
28H, 6.1.4. Firſt, touching the perſons; that it ſhall 
es 2 tend not to executors only, but alſo to exe 
22 H. ö. f. 1. tors of executors, yea to adminiſtrators all 


281.6. f. 4. though the ſtatutes ſpeak only of executors 


7 4 
* x . 


3 H. 6. 35. a. 

39 E. 3. 5+ 

There it is not | | 

meerly as EXecu® - Hare 2 | 3 

tors; it is out | 

eh mir + If judgment paſs for plaintiff, he ſhall have judgment 

Deb. & det, execution, againſt them that have pleaded, and againl 
others named in the writ, of the teſtator's goods, as wel 
if chey bad all pleaded. 


— 


- 
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| Secondly, touching the action; whereas the 
ſtatote ſpeaks only of the action of debt, it is 


ce ken by equity to extend to other actions, as 

18 the writ + De rationabili parte bonorum, and de- 

5 tinue: yet ptrhaps the later action will be ſaid 
1 


not to be maintainable againſt exccutors for 

their teſtator's act, but for their own only. 

But we are not yet come ſo far as to determine 

what is maintainable, but whether, before all 

the executors do appear, he or they which have 

appeared ſhall be put to anſwer; and ſo to 

bring it to deciſion, whether the act ion be main- 

tainable or not. I think alſo that in the action - 

of covenant, and all other actions againſt exe: Cont. 47 E. 3. 

cutors as executors, he which appeareth muſt _—— 

anſwer without his companions, though the 20. In $ci. tac. 

greater opinion in the Quadrageſimes were con- pf a Parien 

WT trary touching the action of covenant. But as outlawed at their 
for the Subpzna againſt the executors, which is %. 

47 E. 3. 22. 

to make them to anſwer to a ſuit in equity, that Only Fenold in 

hath been demp. E. 4. taken to be out of the - — "pag 

reach and intent of the ſtatute. So allo of the 9 E. 4. 13. 13. 

Latitat in the King's Bench, as was held in the ,, ,q — 1. | 

lame King's time; except all the executors, ma- Regis. 

king up the whole repreſentative body of the 

teſtator, be in the cuſtody of the marſhal, one 

or more of them who are there ſhall not be in- 


H forced 


_—— kk. "Y 4 


— 


„ —_ — 
Ld | — * I w oc 


+ The writ of rationabili parte bonorum lieth againſt 
the executors, by the wife, or ſons, or daughters of the de- 
ceaied reſpectively, for their reſpeQive ſhares of the goods, 
after debts paid and funerals performed ; which is by com- 
mon law, wiz, one third pait for the wife, another for ſons 
and daughters, the third for the executors ; but the writs re · 
hearſe the cuſtoms of the counties. F. N. B. Eng. 270. 
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forced to anſwer: and ſo was it alſo lately held 
in the King's Bench, where Maſter Juſtice 
- Houghton gave an excellent reaſon that this caſe 

B. is out of the ſaid ſtatute, viz. for that this writ 

15+ doth not mention any debt, or name the defen: 

B. dants executors. 

um. „ Thirdly and laſtly, That ſtatute is extended 

Or if but 2 by equity to other writs or proceſs; for where 

= —— the ſtatute ſpeaks only of the grand diſtreſs, and 

—_ ., the executors appearing thereupon z it hath been 

13. 13. Where many times ruled, that when he or they aper 

3, whois not upon the attachment, Capias or Exigent, anſwer 

zointly ſued with Muſt be, though the reſt appear not; for ſo 

OY A. „ the word Dijireſs is taken for all compulſory 

25. Yet 7 E. 4. means, or enforcement of appearance. But 

* may - where the ſtatute reacheth not, viz. When the 

dilatory, proceſs is determined againſt one or more as by 

outlawry, Sc. there the reſt muſt anſwer by 
the rules of the common law; except it be in 
the caſe of huſband and wife executors ; for 
there the wife cannot anſwer without her hub 

„u E T 6. per band, nor doubtleſs can he without her, when 

Cotteſmore. {he and not he is extcutor; but where both be 

I they recovet> executors, there he may anſwer without her, 


and one of them 


prays a Cap ad but not ſhe without him. When executors as 


2 Fe fac. dhe defendants have appeared, if any one of them 
. 8 will confeſs the action, this binds and concludes 

H. 4. 10. the reſt; but if one will plead one plea, and 
Bro. 44 de ae, the other another, that (ſay ſome) ſhall be re- 
fendant outlaws. Ceived Which is beſt for the teſtator's ſtate: ſo 


ed at che ſuit of where they ſue, ſuch as will not proſecute ſhall 


two executors, 
and upon the 


$cire facias after his pardon but one appears, 21 H. 7. 25, 9 E. 4. 12, 14. 


be 
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them, becauſe it is not between them as betweg 
Joint leſſees of land, where each hath but! 
moiety in intereſt, though poſſyſſion of or thre 
vb. the whole. Amidſt executors each hath” the 
whole, and therefore if he gtant his part, h 
grants the whole, But one executor may de 
miſe or grant the moiety of the land for th 
whole term, and fo may the other do; and thi 
way they may fettle in friends or others truſted 
for them, a moiety for each, either in ſever 
or undivided: but one of them cannot make; 
leaſe to the other of any part, for he had th 
whole, nor can one ſue the other as executor 
6H.7,5, Yet if the teſtator deviſe to one of his executon 
all his goods, after ſuch debts and legacies f 
tisfied, there, after thoſe ſatisfied, the executor 

may take the goods, and maintain an action d 
treſpaſs againſt the other executor, if he tak 
them from him, and conſequently an action & 
Detinue, for keeping or detaining them: "but 
this is as legatee, his own aſſent perfecting th 

legacy. 1 ee 

The poſſeſſion of one executor is the poſſe 
ſion of all the reſt: ſo as if one appearing to! 
ſuit, and the other making default in 'whok 
hands all the goods be which are not admit 
ſtred; if, I ſay, here he that appears pleads tha 
he hath nothing in his hands, this hall be found 
Bt. againſt him; for whatſoever any of the co. e 
F. Cutors hath, he alſo hath, and is in his poſſeſs 
222 65. on; and ſo ſhall the creditor recover, and habt 
Cont, 24 E. 3. judgment to be ſatisfied out of the teſtator 
kak kis goods, as in his hands. And therefore if good 
his name only be taken from one, all may maintain an actio 


from whom ta- 


ken, nor need Of treſpaſs thereupon; for the poſſeſſion of ont 


he be named f 
exccutor, 
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is the poſſeſſion of all. But the poſſeſſion of one u . 
ſhall not be ſo the poſſeſſion of all, as to charge RFC 
the other's own goods, whereof, more elſewhere. 

Where two executors be made, the one ma- : > | 
king a will and executors, and dying, if the 5. Exe. 14. 
other die after inteſtate 3, now ſhall not the exe- 39 H. 6. 43. 
cutor of him who firſt died be executor to the 
firſt teſtator, but he is dead inteſtate, becauſe 
the ſurviving executor. is ſo dead, and in him 
the executorſhip was wholly, and ſolely ſettled by 
the death of his fellow before him. So admini- 
ſtration de honis non admin. ſhall be committed. 

The exequtors, or executor if but one, ſo co. lib. 5.f. 97- 
repreſents the perſon of the teſtator, that he is Oh e 
in law his aſſignee, by the very making of him Palton's caſe, . 
executor: ſo as if one covenant to make a leaſe 
to F. S. and his aſſigns by..ſuch a time, and J. 

S. dieth before that time, and before the leaſe ; 
made; now mult the leaſe be made to his exe- 1 -4,.4ppies 
cutors as his aſſignees, repreſenting, his perſon x ton's en e, 

ſo alſo in a condition to pay the 7-offor ery 2 
aſſignee; yet a leaſe to A. and his aſſigns du- So where the 
ring the life of, B. ſhall nat go to the executors 2 
of 4. So where in a general pardon by parlia- proof to him 
ment there is an exception of perſons. outlawed r 
after judgment, the perſon. ſo. outlawed ſhall [a- bis exceors | 
tisfie the creditor who hath. outlawed him. If n 
the outlaw die before this done, his executor, —_ 
as repreſenting his perſon, may make ſatisfac- co. liv. S. f. $6. 
tion, and fo make the benefit of the. pardon to 
extend to his teſtator, for ſaving his goods, as 

if himſelf had ſatisfied his creditor, though he 

left him unſatisfied when he left the world, & 

diem obiit extremum. Yet where A. ſold land to 

B. upon Proviſo, that if he payed to B. his hgirs Alſo executors 
ee eee i, 2 HY. IG day uud for l 


%, 


\ 
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goods, and a writ to his executor, and it was doubted that it "way 
of error; yet the 1 * 1 | | 4 a.7 © 

atute ſpeaks not good; for the word aſſignee could not rede 
but of wepartY-to him, being no aſſignee of the land. Ang 
2 El. Dy. 180. Where the executor brought an action of actount 
Ache kae, upon a receipt by the hands of the teſtator, the 
his beiror affign. defendant could not be admitted to wage his 
Do” law; for that this was held a receipt per auler 
201. mains: yet it is clear, that if one by bond ot 
coyenant tie himſelf to pay ſuch a ſum at ſuch 
a day, not mentioning his executor at all; yet 
is the executor bound, as included in the name 
or perſon of the teſtator. And where the ftz- 
23 H. 8. c. 3. tute of 23 Hen. 8. gives the writ of attaint (in 
>5H.3.26, the courſe there mentioned) againſt the patty 
that had judgment, it lieth againſt the execy- 
tors, if he be dead; but therefore another res- 
ſon is given. Where a man was bound that he 
would not ſue upon ſuch a bond, and he died, 
and his executor ſued; this was held to be n 
forfeiture of the bond. So where one was bound 
to pay ten pound within a month aftet requeſt 
made to him, and he died before requeſt; It 
ſufficed not to make it to the executor, as Mas- 
wood ſaid, It was likewiſe held, that the war- 
Eliz, rant of attorney put in for the plaintiff in debt; 
. it ſufficeth r his executor to bring a &i 
. , it ſufficeth not fo executor to bring a Sein 

34 Elis. vel cir- V7 bg: | wa, 85 
eiter, Titherly facias upon the judgment. And if executors 
and Fexeor. ſue execution upon a ſtatute in the name of a 

alſh. in Ban. F 12 ow 0 Den 

Reg, conuſee, as if he were alive, this is void, and 
ar. Meche, they may ſue out a new extent; and this they) 
43· may do without any Scire facias, as well as the 
conuſee might if he had been alive, But by 

Huſſey, Juſtice, if the conuſor in a ſtatute-ſtapl 
= be returned dead by the ſheriff upon the extent, 
2R.4.8, A Scire facias muſt be ſued out before extent 
1 proceed; and upon a judgment had, if the re- 
15 H. 7 14. 5} | coveret 
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overer die before execution, his executor can- 15. 3. Reſpond . 
ot, as himſelf might, ſue out execution without flat. Merchane, 
a Scire facias, as is there ſaid. Yet if after a k. 


apias ad ſat. awarded, the plaintiff die before Tent Nat. Br. 


** jt be executed, the ſheriff may proceed to the —— 
baking of the party, and is not ſubject to any 
action of falſe impriſonment: nay, if he ſuffer L 
im to eſcape, he is chargeable, as temp. Eli. . K. 
ſuck zabeth it was reſolved upon the motion of n Bas. ws 


Anderſon; but withal it was held, that relief 
might be by Audita Querela. 
Like reſolution was in the King's Bench, af-, B. 6. ;.. b. 


1 ter ſome doubt by Wray and the other judges, 5+. 7. 6. 

ty where the defendant died after a Heri facias a- fie be: 
GL warded, and before it was executed ; that the — 17 Jars 
4) I bcriff might proceed upon the goods in the grain. 

he hands of the executors. nw 5h 


But if the defendant in an action of debt up- f. 16. 


on a bond plead a tender at the time and place Baily & Ban- 


of payment, and tenders. the money in court, ning. Qu: not- 
where it reſts, and then he dies; now ſhall not zitar e the 
WIS . 6 | t. of Car. 2. 
the plaintiff have this money, becauſe the pro- if the goods are 
perty thereof is changed, and become the exe- ys won bim 
cutor's, as was held in the Common Pleas; but if from the 
he is to put a new ſuit againſt the executor... no MR. 


Let where judgment is once given in a writ being made for 


11 of partition for a termer, or in a writ of account — of 
7 if the plaintiff die before the ſecond judgment a Vent. 218. 
i needful in both caſes, the executor is not put to 37 Fi. vel ener. 


a new ſuit, but may proceed by Scire. factas 1. 
upon the former judgment. as the L. Auder- rasch. a8. 
ſen held, upon the motion of Fenner, Serjeant. 

Though before we found the executor not in 

points penal all one with the teſtator; yet in 
points beneficial, the teſtator includes him in 8 
ſome caſes: as where an abbot granted to his 
. leſſee 
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Tun, 36 El. in 
: Ba Reg. 
H. M. 


Pat. 41 Eliz. in 
Com. Ban. 


2 El. Dy. 110. 
I. 


if A. or B. died inteſtate, now could none as ad- 


admimiſtrator to J. 8. who is now dead inte- 


who recovered.- 
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leſſee to take eſtovers in another's. ground, it 
was held that his executor, though not named, 
ſhould enjoy this during the term, as well az 
himſelf ſhould have done. And whereas the 
ſtatute of 23 Hen. 8. gives coſt to a defendant 
againſt a plaintiff ſuing for a wrong, or breach 
of promiſe, or the like, done to the plainnff, 
againſt whom it paſſeth by verdict or non-ſuit; 
it hath been reſolved, that an executor ſuing | 
upon ſuch wrong, or breach of contract to his 
teſtator made, ſhould not pay coſts, becauſę he 
is another perſon than the tc ſtator 5 and fo it i 
uſual in experience. But if in ſuit the attorne 
of the executor miſbchave himſelf towards him, 
and for this the executor ſueth him; here, ifit 
paſs againſt him in manner as aforeſaid, he ſhall 
pay colts, becauſe this was a ſuit for a wrong 
done to himſelf, | 
If A. recovers a debt as executor of J. & 
and makes B. his executor, and dics before ex- 
ecution ſuzd ; B. is not put to a new ſuit, but 
may have execution upon that judgment. But 


miniſtrator to either of them, nor as admint- 
ſtrator of 7. S. have execution of this judg- 
ment; for the former hath no intereſt in any 
thing pertaining to J. S. and the later cometh 
to title above the judgment, viz. as immediate 


fate, and derives no title from the executor 


If a' conuſee have a certificate into the Chan- 
cery upon a ſtatute, and then dies before extent 
taken oùt; his executor is put to a new certifi- 
cat-, and for obtaining of it muſt make affida- 
vit that no extent hath yet been taken our. A 
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If an alien join with his wife who is _ 
a ſuit for debt, and it cometh to iſſue, he 


| ag all not have trial per meilietatem alienig. or 

the , as ſhould be if he otherwiſe were party 

lat o a trial; as was held in the caſe of Poctor Ju- 

ach . Yet if a nobleman ſue as executor to ano- M. 


tiff, her not noble, he ſhall for his non- ſuit be a. 
uit; verced five pound, as if he ſued in his own 
ing Wight; as was conceived 21 E. 4. 77. By the 
bis ame rule and reaſon, doubtleſs, a noble man 


ned as executor ſhall not be arreſted, nor mall 
y Copias be awarded agaipſt him for not a 


ney Wearing. Ard if any trial ſhall be of any ilſve, 
im, ere hell be two. knights of the jury, as in o- 
ifit cr caſ's where a! peer is party. Likewiſe 
hall here the wife is to have her convenient a pa- 


el, whereof the executor muſt not bereave Her; 
f ſhe be a noblewoman, ir ſhall be anſwerable 

o her degree. av, 

If one executor only gell goods of the Nhl 
or, he alone may maintain an action of debt _—_— 15 
or the money. So if goods be taken out of 
he poſſeſſion of one executor, he alone Tha 
aintain an action, and that without mir; 
imſelf executor. © * 

Some touch hath been befôte of ſommions 
and ſeverance, whereunto' be this added: If oh p. 
xecutor will-not or cannot conjoin in ſuit with 2 
he other, ſo as he is ſummoned and ſevered 3 Pons ie 
ow by his death after the ſuit is not abated, 255.7 | 
6b Ed. 2. Fitz. 111. Yet if he live till Judg- — 38. 3.23 
ent, he may fue execution, ſay other books, 10 f. . fr. 
3 Ed. 3. Fitz. Exec. g.'11 R. 2. Priviledge 2. ATTY ie 
et Quær. of that, for he cannot acknowledge 
lat: sfaction, as hath been ſince reſolved, Mich. 
14 and 15 Eliz. Dy. 319. And the reafon 
thereof 


* 
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| thereof being, becauſe he is no party to the 
judgment; by the ſame reaſon can he not ſue 
execution upon itz for how can he have execy. 
tion, for whom. there is no judgment given? 
Now the recovery. is only in the name of the 
other executor. Yea, by the ſaid laſt book j 
ſeems that after judgment had he cannot releak 
the debt, becauſe it is now altered in natur, 
and turned in rem judicatam; though at an 
time before judgment he might have releaſed i; 
as both that laſt book ſaith, and the two pte 
cedent, temp. Ed. 3. Rich. 2. Yea, in an actia 
of account, after judgment had that the defen- 
dant ſhall. account, the releaſe of him ſevered 
is a good diſcharge to the defendant ; as was t 
ſolved 48 Ed. 3. 14,15. But this is not a.ple 
nary Judgment, for nothing is recovered: there 
by; but another judgment is to be had afte 
the account, which may be againſt the plaintif 
ſo as. this releaſe, came before any debt or du 
adjudged. What if the defendant be had in e 
ecution at the ſuit of the executor, who proſe 1 
cutes it and eſcapeth? Whether may the ſe e 
red executor diſcharge the ſheriff or gaoler by ii 
releaſe ? I think he may not. 

By that above it is plain, that if any one d 
the executors. plaintiffs die, the writ is abated; 
only where he ſo dying was before ſevered. G 

inions have been different, as above appears 
alſo is it if one of the defendants executon 
. die. Yea, if the | plaintiff creditor ſue. 4. 
| and C. as executors, where only A. and B. at 

executors, there by the death of C. the» wil 
abates, or falls to the ground: yet A. and 
(as I think) might have pleaded in abatemen 
that they only were executors, traverſing 1 


4 H. 4. f. 1 | 
p 4+ 
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was not executor: but _ book doth not ſo 
See 46 Elix. 4 10ĩ0ꝗͥj 

7 L and B above” ie ade that er * 
gainſt them and C. ſo if the writ or ſuĩt had 
en againſt A. only, and he ſo admit it, not 
leading in abatement, 1 Nene N him 
lone is good. 9 E. 4 
One that is tee by dttainted: in boom Outlaw may ſue 


-- AN] erſon, may yet ſue as executor, becauſe this — &c. 
cal: is in another's right, viz. the teſatot's: 2 fl. f. 50. | 
e he that is excommunicate cannot NI. 

Ai ſuit as executor, becauſe none can converſe 4 F. + 5. fl. 
efen. ith him without being excommunicate, as &H.6. 14. 15. 
vere lk ſays. Yet doth not this excommunication co. Lit. 134. 
6." eaded abate or overthrow the ſuit, but make 

ple at the defendant may ſtay from anſwering his 

herr until the plaintiff be abſolved and * 

| afte from his excommunication. 

itil, ener 

duty J oy 88 l 3 + 

n e * a: 381 

roſes 0 H A b. 2 28 

ſeve 

by WW the poſſeſſion of cube or chelr auer 


; vin 7 1 
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What ſhall be ſaid fo to come to „ the Ban as . 


- charge them. 2. What ſball be ſuch a f 
Ft ting or going from' them as to excuſe them 
A. b E have before conſidered. has things 
3. at ſhall come to executors, and, ' being 

by dme, ſhall be Aſſets in their hands. Now, for 


at it is ſaid in Reedes's caſe, that an executor Co. iv. 5. 
not be charged with or in reſpect of any 
her goods than thoſe which come to his _ 

ter 
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the caſe thus mw, 


The, Office of an Executox; 
after bis taking upon him the charge of th 
executorſhip, let us now examine what ſhall h 
{aid and accounted ſuch a full and complex 
coming to the hands of executors, as ſhall mag 
them within the reach and charge of crediton 
and legatees, viz. for the payment of debry af 
legacies. As touching .debts due to the teſts 
tor, it ' hath before been ſhewed, that unt 
judgment and execution had they be not Aſs 
in the executor's-hands. Now then as touchig 
other goods or chattels poſſeſſory, which are 
two kinds, viz. real ak Peruns, let f 


The teſtator at tlie time of he dena hatk 
ſtock. of ſheep in Cumberland, corn in the den 
in Cornwall, bullocks in Hales, fat oren 
Buck, | fre, money; houſhold- {tuff and plat 
in London, a leaſe fon years, in Norfolk, and hi 
executor dwells at Coventry, viz. far from ul 
theſe. places; what Kind of. poſſeſſion. ſhall wil 
law judge this executor to have in every of thek 
inſtantly upon the teſtator's death, and before 
come where any of the things be, either to f 
or ſeiſe upon them ? In all the particulars abo 
mentioned the law is all one except the calet 
the leaſe for years; which if it be of land, 5 
is moſt uſual) then, becauſe it is a fettled 
immoveable thing, the law doth not reach 
it the foot of the executor, to put him in aft 
poſſeſſion, (for Poſſeſſio eft quaſi pedis poſitio) u 
til himſelf or ſome, .for him do, actually em 
thereupon. Nor indeed need the lam help! 
ſupply the want of actual poſſeſſion in this 
as in the caſe of moyeables; ſince land ani 
be carried away as goods may, and therefore 
not ſabj=& to purloining or imbcſilment as M0 


1 
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ables are. But if the leaſe for years were of 
tithes, the executor, though in never ſo remote 
a place from them, ſhall be inſtantly upon the 
ſetting out thereof in actual poſſeſſion of them, 
ſo as he may maintain an action of treſpaſs a- 
gainſt any ſtranger which ſhall take the tithes 


unto them. But if the caſe were of a leaſe for 
years of a rectory, conſiſting not only of tithes, 
but alſo of glebe-lands, into which entry may 
be made, as alſo livery of ſeiſin in it; then it 
may perhaps be ſome queſtion, whether ſuch 
an actual poſſeſſion in tithes ſhall be given by 
the law to an executor neglecting to enter, or 


the conſideration of chattels real: 


taking them away, or ſpoiling them, though 
he nor any tor him ever came near them; whe- 
ther yet this ſhall be ſuch a poſſeſſion in the ex- 
ecutors, and ſuch a coming of theſe goods to 
their hands, as to charge them with payment 
of debts and- legacies, yea to make their own 
goods liable inſtead of theſe, is a point worthy 
of conſideration. | 


prove a caſe miſchievous, whether way ſoever 
the law be taken, For firſt, it muſt be admit- 
ted, that without the executor's laying his hands 
aciually and particularly upon the goods in the 
houſe or fields of the teſtator, whither the exe- 
cutor hath reſorted, he ſhall be ſaid ſo in poſ- 
ſeſſion 


not entring into the glebe-land. And fol leave 


rain an action of treſpaſs againſt any ſtranger ** 


And, doubtleſs, this throughly ſifted will 


% 


ſet out, though he nor any for him did ever be- 45 k. 3 r7. 
fore poſſeſs any of the ſaid tithes, or came near 21 H. 6. 43. 


Touching things perſonal, in which the exe- co. m. gE. | 
cutor hath ſuch an actual poſſeſſion preſently S.. 281. 
upon the teſtator's death, as that he may main- 32 H. 6. 13. 


8. 22. 
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by others of laying hold on the teſtator's goods a 
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ſeſſion as to ſtand liable unto the creditors, f 
far as they extend in value, though after othe 
purloin or imbezil them. Now then, if diſtang 
of place ſhall make difference, where. ſhall q 
the bond and limit of that diſtance? And if th 
executor may come after a ſtranger's taking i 
poſſeſſing of the goods, it is miſchievays y 
creditors. Fug uf |"; vx: 4 0 ha 

On the other fide, if it ſhall be laid upon te 
executors to anſwer. for all the goods whered 
the teſtator died poſſeſſed, it will be miſchie 
vous for them, and deter them from taking ex 
ecutorſhip upon them; fince much purlpiningf 
may be even of money, jewels and goods, bill 
ſervants and others about the teſtator, or when 
theſe-things be. I think therefore, that if with 
out any fraud, colluſion, or voluntary conniving 
on the part of the executors, they be prevented 


fo as that they may diſpoſe of them, eſpecially 
if it cannot be known by whom they are fo put 
loined and imbezilled, or if they be perſons fled 
or inſolvent ; that then they ſhall not ſtand upo 
their ſcore, as goods come to their hands, i 
reſpect whereof creditors or legatees ſhall dray 
fo much from them even out of their own goody 
as in other caſes where they have no. ſuch 
excuſe. ns ig 

And of this mind I the rather am, becauſe] 
find the whole realm in parliament taking notice 
of ſuch prevention of executors coming to. the 
goods of their teſtator, by the wrongful act and 
imbezilment of others, without any default it 
themſelves. And in this cafe the parliament 
hath given ſpecial remedy, viz, that-writs ſhall 
be directed to ſheriffs, to make open procla 


2 
£100 


The Office of an Exetutoz. 


bd in default thereof they ſhall be artainted 
ere of felony, the writ being returned, execu- 
d, viz, Proclamation made. But note, that 
Wis proclamation is to be made two market 


the writ, and the laſt proclamation muſt be 
teen days before the day of appearance. And 
eſe proclamations muſt be made in ſuch cities, 
oroughs, or places, faith the ſtatute) not ex- 
Wing what is meant by the word ſuch, and 
eretore meaning doubtleſs thoſe in which the 
WE: of offence is committed. So that if the fact 
WE not committed within the limits of ſome city, 

drough, or market-town, no remedy is to be 
by the ſtatute; for that the proclamation 
ente to be made upon market days in the place 
ere, Sc. Now beſides, other places, even 


cia me boroughs, viz, towns. ſending burgeſſes 
pur the parliament, have no markets, and fo are 
s fed places within the act. Alſo two executors 
vpn uſt require this writ; therefore where there is 
1s, t one executor, no relief is given by this law, 
dran ic is penal, making it felony; and therefore 
oon not be extended by equity beyond the 
fucu rrds. Laſtly, it extends but to the executors 


lords and perſons of good degree, and only 
the treſpaſſing ſervants of ſuch perſons, not 


ot other ſtrangers, purloining the goods. But 
0. the who ſhall be ſaid to be perſons of good 
dy gree, not being lords, I will, not much labour 


decide; the rather, becauſe I have not heard, 
dr read, to my remembrance, of any action 
ought upon this ſtatute : but I think that 
dod degree, muſt ſtay either at a knight, be- 

| ing 


on for the appearance of the parties delin- 
ent in the King's Bench at the day limited; 


ys, within twelve days next after the deliver 
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in that it expreſſeth his purloining to be an im 


to this imbezilment, whercof even the forbes 


E 


The Office ok an Executoz. 
ing the Toweſt dignity, or at a gentleman, hy 
ing a degree of worſhip, as clſewhere is ſhewe| 
and not ſtoop any lower. "120 

Aud the ſaid ſtatute ſeems in ſome ſort ig 
imply an opinion this way which I incline ty 


pediment of the execution of the will, where 
zf the executors ſhall anſwer and make good y 
creditors and legatees out of their own ſtate ar 
goods, for theſe imbezilled, the execution d 
the will is not hindered, but the executors ax 
damnified in their own private value. Yeti 
may be faid, on the other fide, that fon 
things given in ſpecie by the will, ſuch a pic 
of piate, ſuch a furniture of a bed or chambe, 
fuch a jewel, may be purloined, fo that the ꝶ 
gatces can never have them, and conſequently 
the execution of the will be hindered, thougl 
ſome recompence be made by the executors: bi 
how theſe legatees ſhall recover recompencei 
ſuch caſes, for that Tegacics are not to be ret 
vered by fuit at the common law, I muſt lea 
to the profeſſors of the common or civil lay 
inform: But if the executor be of ſecret aſſa 


rance to ſue for the recovery of the things, 
the value of them in damages, if known what 
they or the imbezillers be, is a ſhrewd evident 
or proof; then ſhall the executor be adjudgi 

an, haver of them, and fo ſtand charged as ll 
ving them : for Pro peJeſore babetur qui d 
aeſut pofedere. And if in any cafe the taker! 
prevention from the executor, before his kno 
ledge (perhape) of the teſtator's death, or, 
Katt,” before his poſſibility of repair to the pla 
where the goods were, to put them in fure d 


The Office of an en 112 
rom falling upon the ſhoulders of the executor, 9 
hey ſhall ſurely fall upon bimſelf, and make 
im chargeable at the creditor $ ſuit a an ex- 
cutor ot his own wrong. . 81 3 xt 225 


Of goods bo by « or gotten fron gart. 


Per But put we the caſe (for thereunto mall be 
* ; our next ſtep) that | = io come fully into exe- 
10 cutors poſſeſſion and hands, but be again loſt 


or gotten from them without any default in them, 
ſhall they yet ſtand anſwerable out of their own 
eſtates for them? Surely hereabout two diſtinc- N 
tions muſt be made, as 1 take it. mn 
The firſt whereof I derive* from out learning 

touching eſcapes of perſons taken in execution 
and impriſoned ; if ſuch be reſcued by alien ene- 33 k. 
mies, the ſheriff or gadler ſhall not anſwer out, 1 
of his own goods for this debt; other wiſe, if it 
be done by ſubſects, again whom retriedy is 
to be had by the court TW juftice:” and ſo ſhoald 
I thiok it to be touching tos viz.” that if 
enemies landing (as near the ſea- coaſt may eaſi- 
ly and often happen) ſhalt take away cattel or 

s from an; executor, htreby he ſhall be ex- 
cose; contrariwiſe ofdinarily, if the ereption 
or dire; tion be b y fubſe 'known,” and thereby 
actionable,” Aber” iffererice I ſhall think 
may probably be taken from the roles of bur 
learning touchin bellchen. If A. deliver goods Vide 2 
to B. ro wy as his 'own, or gde "012. De 12 2. + Fre 
without any ſpecial undertaking by B. to Keep — 2 * 
them ſafely,” and without "apy he l iy Co : lid. 4-6 d 
valuable canfideration given for the tuſts- *t 
dy: here, if B. be rubbed of them, he'thall not 
make ſatisfaction to A. for them: and ſo if they 
be ſtolen from a ſcrvant' or fator. But if ory 
| bs i? 
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114 The Office of an Erecutoz,, 
be taken away by a known treſpaſſer, nt felp 
niopſly, ſome opinion hath been that the keeps 
ſhall make recompence, becauſe he hath reme- 
dy for recompence or ſatisfaction from the tre 
paſſer, Yet of this later I ſhould doubt, be. 
cauſe A. himſelf as well as B. may have this ac 
tion for damages againſt the treſpaſſer. Nos 
an executor is of the nature of ſuch an one, ha 
ving the cuſtody of another man's goods; and] 

Incoftodiafuz have ſeen: in a manuſcript entire, the writ d 
exiir. . v. treſpats by the executor, expreſſing goods d 
B. Eng. p. 295, the teſtator in the cuſtody of the executor to be 
taken from him: therefore methinks he ſhould 
no atherwiſe be charged than B. to whom goods 
were, as above is, faid, delivered to be 
Por the executor haply ſhall have no benefit nar 
advantage by the executorſhip, all the goods 
not ſufficing, perhaps, to pay debts and lege 
cies, which, is, the ſtate we moſt. think of, viz, 
where goose want to pay debts and legacies; fac 
where there wants not, the queſtion needs not. be 
made. ..Yet a ſervant or factor, who hath Wages 
far: his ſervice, is. not thereby made liable tg 
fatisfy for things in bis cuſtody ſtolen, be. 
cauſe he hath not for this particular cuſtody.any 
compenſation. So of an executor, UE ire 
benefit might; acarue o hin by the executorſhip, 
28 * ly the diſcha a debt awing by bm: 
ſelf, A Other cafes there be wherein the ex. 
ecutor will ſtand more clearly diſcharged. . A 
if the teſtator left a leaſe for years, eſtate, by ex; 
tent, wardſhip, or other goods, whereto he hath 
but a defeaſible title, and they be evicted after 
his death : ſo if he left a ſhip at the ſea, with 
much goods and merchandizes, which aredrown- 
ed in the return, never arriving in fafety : % 
alſo if he left a ſtock of ſheep tainted with the 
rot, 
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fel rot, which die ſhortly after him: in none of 
eepe eſe three caſes, doubtlefs Thall the loſs. fall 
eme. pon the executor. But to put a caſe of more 
uch doubt: what if a leaſe for years come to an ex- 
be -utor ſubje& to a condition for payment of 
eat, or a ſum in groſs, and the executor fails 
No, payment, whether ſhall this loſs fall upon 
7 * pay 

5 he executor to be made good to creditors or 
and! egatees out of his own ſubſtance or not? 
9 ; To this, I muſt anſwer by this diſtinction, 


iz. If the executor had taken the profit of 


to be his land ſo long as to furniſh. him with mqney 
10u0 or this payment; or if he had other goods of 
eo s teſtator's in his hand to ſupply the payment; 
Kent, nen it is his default that the money is not paid, vet Or 
Ir 007 ind be muſt, bear the ſmart thereof, otherwiſe 


ot; for he is not bound to make payment out 
of his own goods: yet he is a ſullen and un- 


12 Wind executor who will not ſo do, when as he 
z for Wrnay repay and ſatisfy himſelf by the profits 
ot. be thereof after. Like law, if the executor ſuffer 
146” BP bond of a hundred pound to be forfeit for not 
le to paying of fifty pound, haying ſufficient. in his 
0X: Winds So alſo of a recognizance, ſtatute or 
M WWHudgment, defeaſanced ypon_payment of a leſs 
haps lum. Yea, I leſs doubt of all theſe caſes, than 
ſhip, ff the forfeiture of the leafe for years: for hap- 
Vit ly the executor had time to have ſold the lat, 
5 
J ex- 
hath 
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much better to have ſold. it under the valu 
than to have loſt the whole value, by alt 
or abandoning it to a total forfeiture. bao 


— a — + ny 


CHAP... 


How far and where an executor, was Aſſets 
is chargeable or liable to an action. 


Aving conſidered what things ſhall come 

to executors, and be Aſſets in their hand; 

for the performance of the will; let ugnow con 

ſider what things the executor is bound to pay, 

ſatisfy, or — 98 and where not; where he 

is chargeable, and where not; this being admit 

ted, that he hath Aﬀſets, VIZ. ſufficient W rey 
to perform. | | 


Here we will conſider of theſe Ls * 


wage Þ of debts by ſpecialty or record... 

2. Of debts or duties by contratt without 1 
dale. 

Debts without "Uther control or Hauch 

5 4. Covenant by deed or ſpecialty. +. 

5. Wrangs done by the teftators, 


Torn debts by ſpecialty, which are th 
1 moſt uſual and common obligements, i 
will not be impertinent to give a little light 
touching the validity of a ſpecialty, and tht 
extent of it to executors. The moſt doubt vil 
ariſe upon bills and ſuch writings obligatoſ 
made, not by ſeriveners or clerks, in hay” mod 

or 


2 
18 


20 TY. 


The Office of an Executo, 177 
form, but by others otherwiſe, for haſte, or 

through ſimplicity, Thus, long ſince we find 

a writing made by A. to B. Memorandum, that 

I have received of B. ten pound, which I pro- 22 E. 4. 22. 
miſe to pay, Sc. This being ſealed, and deli- 
vered, was held a good obligation by Brian and 

Cateſh. So if the words had been only, I ſhall 

pay to B. ten pound; whether ſuch words, or 

the like, as covenant or grant to pay, be in the 

form of a bill or bond, or in an indenture or 

articles, it is a ſufficient ground for an action 


of debt. And though it ſhould be miſwritten, 138.2. F. Det. 
Migint for Vigint, or fitten for fifteen ; yet ſhall , H. 6. 


it be favourably conſtrued, and held a good ſpe- 2 6 
cialty of debt, as hath been reſolved in theſe gh, ;. _ 


and like caſes; and ſo alſo notwithſtanding falſe 25. 4, 3 
28 H. 8. 


Latin in the obligation, or the plural number pyer a2. 
for the ſingular. number, or words of repug- Bs _ 
nancy or non-ſenſe ; yet if there be words where- 4% E. z. 1. 
by it appears that A. is a debtor to B. and it be 3 H. . 
ſcaled and delivered, it is a good writing obli- 22 H. 6. 15. 


gatory; yea, though it want the words of con- 21115, 


7 S * 3 H. 4- 17» 2 
cluſion, viz. In witneſs. whereof ; as the Lord 11 H. 4. 16 


Dyer reports to have been reſolved; although 
the contrary were held in four ſeveral Kings 
times before, as our books ſhew. | 
Now any ſuch writing obligatory doth de- 
termine or drown any duty by contract, becauſe 
ſpecialty is of a higher nature. So as if 4. and 
B. do bargain with C. to. pay him a hundred 
pound for corn, or other thing, and after C. take 
ſome ſuch writing obligatory as aforeſaid of A. 
now by this is B. diſcharged of the debt, becauſe 
he ſtood charged only by the contract which is 
extinguiſhed by the faid ſpecia 7. 


I 3 > As 


— 


f 
[ 
4 
| 


ac. a 22 2 _ —_— _ = 
P Re LR RE IS 


——— —— ꝶ— 
+ <2 en DP 


— 


_ 


if 
7 
1 


ve 
- 
* 
: 11 
. 
: 1 
* 
, 
- 
* 
7 4 
p 
| - 
f 1 
* 
1 
+ ; 5 
i : 
t YH 
| - K. 
7 
LI * * , 
' i4 
N 
| 2 
5 , 
3 o 
1 & 
4.5 : 
71 
* 4 
1 . : 
3 + 
in Fg 
7 
N 1 
n 
* 1 N 
« * 
74 
, 9 * 
* 
1 
{+ w : » 
* 
: D 
, . , 
1 | 
: 9 = 
1 
„ | j 
, : d „ 
N : » 
0 1 7 
T } 
1h 
$9 
0 
* . 
[ 4 
* 
. 
1 m1 * 
pF ö 
. 7 
1 : 
: # 
{ 4 
T Wi | 
/ 
i; N 3 
t 


The. Office ok an Executoz. 
As for the extent and operation of theſe ſpe⸗ 
cialties to and upon executors, we muſt xn 
that an executor doth ſo repreſent the perſon d 
the teſtator, and is ſo included in him, as that 


| So reſervation of eVEry bond or covenant by the teſtator, made 


——_— for payment of money or the like, reacheth to 
28 fl, 8. the executor, although he be not named, via, 
vx png that he doth not covenant for, nor bind him and 
34 l. &. 32. his executors by expreſs words, (and yet the 
30 H. 7. 18. heir not named is not bound, though, there be 
never ſo great Aſſets or land deſcend unto him) 
Now touching debts upon record. much need 
not to be ſaid, (except of thoſe by ſtat, me- 
No mention of Chant ;) for to debts and damages already reco- 
Judgment. ver vered againſt the teſtator, and to debts by ms 
0 charged, cognizance, the executor's liableneſs is ſomewhat 
clear and conſpicuous. . Yet other inferiour debts] 
upon record may fitly be thought of, as-ifſues 
forfeited, fines impoſed by juſtices at Veſim. or 
at aſſiſes, quarter-ſeſſions, commiſſions of ſewers, | 

or bankrupts, by ſtewards in leets, or the like; 
for all theke are debts of record, which execu- 
oH.6.f.rr. tors ſtand charged withal. So alſo if the teſta- 
Othecwig da tor were befote auditors found in arrearages of 
guardian in ſo- account, being a bailiff or receiver; for theſe 
ce auditors are by ſtatute judges of record : but if 
— c. 11. ut the account were made only before the party to 
Ce.1, 10. 103, Whom the arrearage pertained, or but before 
one auditor only, it is out of the ſtatute, which 
ſpeaks of accounts before auditors in the plural 
number; therefore the executor not chargeable, 
becauſe teſtator might wage his law in thole 

caſes, not in the former. 45 
And whereas exception was before made of 
a debt by ſtatute-merchant, it was by reaſon 
that the Lord Brook tells us, that if the conuſot 
| I | in 
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1 that caſe be returned dead, no remedy ap 


f this ſhould be thus, it were a very miſchic- 
ous caſe: for many bound in ſtatutes have no 
ands, but leaſes, and goods of great value, and 


un k by their death their goods and chattels ſhould 
1 ande ſet free from this ſtatute, and the creditor 
t the ithout remedy, the law were defective: and 


t were ſo much the more ſtrange in this caſe, 


em to pitch principally upon goods, and to 
end unto aſſurance between merchants, who 
ſually are not landed men. But that the law 
goth give remedy in ſuch caſe, as well againſt 


re: 7 

what he goods as lands of the deceaſed conuſor, ap- 
leb ears by the reſolution of late made, in what or- 
ues er and precedence ſtatutes are to be ſatisfied 


dy executors, as after we ſhall ſee. 


Df debts by contra#® without deed, as leaſes pa- 


rol, &c. 35 


ſta- RE Wag! - aa 
s of Oatracts are of divers kinds; and we will 
eſe begin with thoſe in the realty as moſt wor- 


ny. If therefore one be leſſee for years or for 


9 - 


ore e) and, his rent being behind, he dieth; now 2 f. x bog 
ich the executor liable to the payment of this rent? E. , »1- 

ral {Without any ſpecialty, for that his teſtator, if vic. Var k. 
le te had been Bed in his life-time, could not Dy · 247. 


ave waged his law. But if the leſſee for ye 
n his life-time ſell or grant away his Me 
aſe, although he till lie at the ſtake for the 


I'4 his 


ife, withoyt any indenture or deed, (as he may 21 H. 


da 


,careth for the conuſee to have execution of the :6 H. 8. Br. 


goods of the conuſor, but only of his lands. 43. 


hecauſe the ſtatutes of Burnell and Mercatoribus Addon. 


6, 1. f 


ent to grow due after, until the leſſor accept u. · 22 1. 
e aſſignee for his tenant; yet if the leſſet die, in con. 
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120 Ehe Office'of an Exetutoz. 
his executor ſhall not be charged for any my 
due after the death of his teſtator. But What 
the leſſee do not alien or aſſign his term, by 
die thereof poſſeſſed, and the executor, pe 
br. & Stud. 121, ceiving the land not to be worth the rent, waive 
the ſame, yet the leſſor will not enter therein 
not intermeddle therewith, whether may he yg 
charge the executor with the rent during th 
term? J anſwer, that if he have- Aſſets, that! 
ſufficient for payment of this and other dely 
he cannot wave this leaſe, but ſhall be tied 
anſwer this rent, though much more that th 
land is worth, for the taking of the leale1 
much of the nature of an obligation to pay mi 
ney: yet becauſe it is yearly executory, then 
ecutor may wave it, in caſe his teſtator*s eſta 
. will not ſupply and bear that loſs. But wha 
if there be Aſſets to bear this yearly loſs for ſons 
years, but not during the whole term? Trhi 
in this caſe the executor muſt pay the rent 
long as theſe Aſſets will hold out, and then mull 
wave the poſſeſſion, giving notice to the rem 
ſioner. And this I think he may do well! 
nough, notwithſtanding his occupation of tis 
land divers years after the teſtator's death, 
cauſe that was not voluntary, but as of nec 
ſity : yet this I leave as a Quære, to be wella 
viſed pf with good counſel, © 
01th ieee 8 mY 
Wie the neter might wage hs 
VV chere the action lieth not againſt thea 
ecutor, as hath been touched: and therefore 
is not chargeable in an action of debt upon 
ſimple gontract, as by reaſon of this or Ut 


OB" -> 


F 


aa. oo a9 re 4.3 TH a 3 
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to his teſtator; yet, thougſi it were the inberi- 2 Eg 
tance of land which was ſold, {6 as the (ale were Except by « Quo 
withoot deed, or though by deed, vet if no Tin in theek- 
counterpart were under the hand of him to King's debr. 
whom the ſale was made. And the cuſtom of 8 % 9:# — 


London to the contrary, iz. that an action of except forthe 


debt ſhould be maintained againſt executors up- keg 226. 


on a contract, was held void, at leaſt no good Ba, by thre 
plea againſt other creditors, that ſuch 4 debt E by and ip 


red againſt the executor, or pai find in | 
was recove 2 * » Or paid by But Co.1. 5.4. 


him; as was towards the later end of the late 
Queen's time refolved, though in the beginning 
of her time it was a demurrer, Yea, though 
ſuch a debt grew for the moſt neceſſary thing, 2 F 4. 5: 

f ls FP = 10 H. 7, 8. 
viz, meat and drink, which bindeth even an 15 E. 4. 206. 
Infant to payment, yet will it not charge the f. 5. 235 

EF | re H. 6. 226. 
executor of a man of full age. But this is There though 
meant where the contract was only by word : fer ener 
for where the teſtator putteth his ſeal to any cruſt his gef, he 
deed or writing made upon ſuch ſale, this is b. todeve © 
more than a ſimple contract, and taketh from Co. g. "Ip 
the vendee his wager of law, and ſo chargeth 3 ic the Baa 
the executor. But if the teſtator ſeal but unto be ai en 
a tail or tally with ſcocthes, expreſſing a debt, dasz a d 2 
this is no ſuch ſpecialty as ſhall * enecu- deed. 28 H. B. 
tors. Yet in ſome caſes without an VE 


trax 
3 E 


eal at a _ 2 

the executor is chargeable. -But although no g. lib. 4. 

action of debt lieth againſt the executor upon 8 

ſuch a ſimple contract, yet may the creditor in | 

that caſe maintain an action upon the "Caſe, - 

grounded upon the afſumption implied, though 

not expreſſed,” as now ſtandeth reſolved by all 

the judges of all the courts at eftmin. though 

heretofore there hath been much difference of 32 

opinion thereabbut. And indeed, thus tbe e. 

ecutor is charged in matter for à fimple con- Ha 

wact, though not in manner of a debt, _ W 
| 3 


122 The Office of an Executoz. 
for breach of promiſe, making recompence j 
2H. 4. 4. damages, in ſtead of the debt. And the chi 
| reaſon for. it is, becauſe the teſtator could ny 
have waged his law in this action upon the cal 
againſt himſelf, though in debt he might. When 
the teſtator retaineth ſervants in huſbandry, { 
otherwiſe, and dieth, there being wages due i 
ttheſe ſo retained; the executor is Hhable to u 
4. 6. 4 3. action of debt for the ſame, by reaſon that the 
parties were compellable by ſtatute thus to ſeryt 
and therefore the teſtator could not have vag 
his law: but in caſe of ſervants not conipells 
So 2H 4:7 14. ble, as waiters or ferving-men, as we call them, 
war by contract. NO. action of debt Jieth againſt the executor fat 
their wages, though againſt the teſtator himſgl 
it doth; for the contract is ſufficient to chat 
him who made it. See of Account after, 


4 


Where executors Pall be charged, wit bout ella 


contract or ſpecialty, _ _ 
27 H. 6. 4. V Here a priſoner oweth money to a gaoke 
5 3:41% VV or keeper of priſoner for his diet d 
Co. lib. 9. f. pf ö „ 
87. b. victuals, and dieth, his executors ſhall be charge 
O. Na. Br. 


221.2 able for this debt, becauſe it is for the common: 

r wealth to have priſoners kept, which cannot be 

without affording them vikkuak. Alſo when 

one hath a patent or tally of the exchequer, to 

receive money of ſome cuſtomer, receiver, of 

other officer of the crown, and delivereth it to 

him, he then having money of the king's in 

his hands: if he pay not the ſame, but die, l 

executor, ſhall ſtand chargeable with, the pay 

ment thereof. So for arrearages of account he. 

27 H. 6. 4. b. fore auditors, if more than one, but this. 
. . % debt gf cecortl in II. ; wet 

a H. . $.b. +: | | 
k of the VVV 
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The Office ok an Exetutoz. 123 
80 if any lord of free tenants doth levy aid tamper. | 
them for the matriage of bis eldeſt daugh- No. Na. pr. 85, 
„and he died before ſhe be married ; ſhe 33, _ _ 
ay recover this money by an action of debt 1b. inte. . 
ainſt his executor: but this is by virtue of a 

tute. There is a preſident in the book of en- 

es, of an action of debt againſt the executor 

an heir, by which it ſeems that a man bind- 

> himſelf and his heirs, and leaving Aſets, 

e heir taking the profit becomes ſo a debtor, 


vage t his executor ſhall be charged. And in the 

pee er there is a writ againſt the executors of 

nem: guardian of the ſpiritualties of the arch- 

r hop of York, for the debt of B. who died in- 
ch te, and whoſe goods came to the hand of - _ 
hare {aid guardian, viz. the dean of York, In Rex-orige.rer. 


owance whereof, there is a note added of thee Court Ans | 


e writ brought in K. R. 2. his time, and that dy e 


n a preſident was alledged of ſuch æ writ in mine Trin. 16 - 


ng Edw. 2. his time againſt the executors of F Ed. tert 
avi Reg. nune, 


ordinary, and that they were enforced to an- meme ceftui * 


r unto it. Se is the opinion of Treu, in the n dende 
et Ge of Edward the third. But Ald. oppoſe th a tiet brief qu*- 


. Alſo the Rationabili parte bonorum by i korn ven 


| . . . . | executors de or- 
om in ſome places is maintainable for the din. 


e and children againſt the executor. But noa . 2. 267. 


vere on of account licth againſt executors, except 11 K 4. 
r, to the King. More hereof tit. #/rong. 4 — 2 


r, or 5 rh 564. Such ai 
** Of covenant charging executors. 8 
Sn „ D 

„/ E have already touched upon. covenants, Inter Andrews 
pay: in part, pix. where they be expreſiy for tu 35 Hl. 
t be. ment of money, ſhewing them to be in law, 


ds, that is, writings obligatory, whereupon RO | 
ation of debt may be brought as well = an 
| action 
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that his executor” ſhall within a year, or ſud 
time, after his death pay ten pound to B. w 
for that no action of 


Pa ch. 33 El. in- 
ter Bor & Au- 
fin, in Com, Pa, 
ere, If both 
be ro be done 


by the covenan- ant be conditional; as thus, that if C. 0 


tor, viz, x01. If 
not five, ſuch a 


dy. So in Fe- 


_— junctive, viz. to do ſuch an act, or to pay} 


did covenant to 


Fay the Quit- 


zent, divers ju- 
Fices thought 
the executor not 
named, was not 
bound. 1&2 


P. & M. Dyer 


114. Note the 
Caſe is ſupra 
in marg. Paſch. 


5 in Ban. 


yet of theſe caſes doubt hath been: and to 


the perſon, and did not charge the 'executil 


Cs, 1, 5. f. 24. 


N indſer and Hide touching reparations, f 


Fet in ſome caſes no action of debt lieth u 


on of debt lieth for the money, but only ani 


© the book. And ſince that time, viz, tow 


- 


The Offict"of an Execiſto), - 
action of covenant, though the "words" of 
deed bear the found and phraſe of 'a"coveny 


a Covenant to pay money: as if A. cope 


debt was maintaind 
againſt A. himfelf, it lieth not againſt hig a 
cutor, but only an action of covenant; as 
held in the late Queen's time. So if the 


pay to B. ten pound, then A. will pay it*1 
fo alſo, perhaps, if the covenant be in the 


pound: now if the act be not done, yet now 


tion of covenant. But now let us come 0 
caſes of meer covenants, and ſee which ofthi 
will charge an executor, and which not. 1 
leſſee for years covenants to repair the build 
or to pay the quit-rents iſſuing out of the 
let, there is little doubt but the executor 
whom the term cometh, muſt. as well al 
teſtator perform that covenant, although hel 
not covenant for him and his executors. 4 


ing the later, viz, of paying quit-rents, al 
juſtices in Queen Mary's time were of opii 
that it was a thing ſo perſonal, that it died 


nor is there any contrary opinion expreſſed 


the end of Queen Elizubeth's reign, in thei 
on of covenant between the dean and canonl 
firſt much opinion was, that only the pe 


118974 4 


F 


The Office ot an Executoz. 
gvenanting Was tied to, this. performance but 
ter it was reſolved, that that covenant did run 


ich the eſtate, and ſo hath executor and a- 


15 


. a Jo © ; 
„ «4* 


y _ Mo. . I. 
„ - C 
' # A 


once were bound to performance. But im that Reſolved Oo ke - 


ir le it Was ſaid by Papbam, chief juſtice, that —— — bub | 
dhe covenant: had been to do a collateral act, 43 & 44 Eliz- 


eicher the executor nor the aſſignee had been 


lis on ed thereby: and therefore! where a leſſee for 5 

as ears covenants Within;,fuch.a time to build a 

Wc houſe. upon the lang, and dies before that 

"4 ne expired, I doubt, whether the executor be 

+ Wound co. perform this or got z, although ĩt do 

the d oncern the land. let, ſa, as perhaps the rent or 227 
ee was the leſs, in reſpect of this charge f 

*. ew ſtructure ar buildings; which is a great rea- 

E 1 chat the executor, though not named, ſhould 

„ dtied to the performance. But if che cove- 

ebe ent had been to build a houſe elſewhete than 

© bos the land let, or td do any other collateral 

Manig, pot pertinent to the land let; it is, clear 


he executors; Were not bound to perform it. 
\nd yet in thoſe: caſes, if there were a hreach 
r non-· performance in the teſtator's life · time, 
s that the time of performance were axpited be- 


ound l enen bY way of damages 
ecoverable in an action of c 


elle and. Fitæberbert agresd : and ſo alſo. did 


v find in my own, report. of that caſe; though 


the Lord Coke, reporting only the point in 
queſtion, that be not mentioned. Now let us 


ovenant at all, ſo much as for the Jeffor him- 

elf, but only a covenant implied, or covenant 

n law, as we call it. As if leſſee for life make 
di e, 16139 M09 dene am. 

Wy : | a2 

3: 8G !' QAM. TI NY 


- 
by 


onſider of the caſe where there is no expreſs 


ore his death, then it is clean the-executors.were 


ovenant, as both Tr. 23H. 8. 

nd, Fitzberbert rend: lid rate. 

he Lord Popham agree in ;the {aid caſe of Hide, hou tobe | 
Tu 

land leg 3 and 


yet Baldus . 


ed of a cbAtelCrry 


opinion 
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126 The Office of an Executoz. 
a leaſe; for years, and die within the terth 
Ke the leſſee is evicted by him in reverſion 3 
M. „ 2 8Eliz, remainder. In this eaſe it was reſolved in 
— late Queen's time by three Judges, viz" Wall 
Searles. Brown and Dyer, that by this covenant” in] 
9 35 the executors were hot chargeable; and in i 
ſame caſe, the Lord yer ſets down anorfierny 
ſolution after to the Tame effect. But Mat 
Serjeant Bendloes reporting this later caſe to 
of a Jeaſe made by F tenant in fail, viz. be 
the ſtatute of 32 H. g. or not warranitable by 
Tr.22Eliz.Rot. ſets down the opinion contrarily, U, tt 
$59. inter Br®- action was maintainahle againſt the gebt 
Windlor. This may ſerve for inſtance, the like beſog h 
any other caſe where the leſſor hath not a god 
and a firm title, but perhaps ſubj#& to a'tond 
tion, or other eviction, ſo as the lefce 1 cine 

enjoy the land according to his leafe. bung 
Bot this muſt be ſo underſtood; that hol 
viction or breach of coveniiit is in the Wed 
the teſtator bimſelf; for if that he, there js 
queſtion but the | executor ſtands chargeabl 

and therefore if one make a leaſe of land 
deed herein he hath nothing, this covenant! 

perhaps preſently broken; and though the 

ſor die before an uc lion of covenant brought, 1 
will be maintainable againſt his executor, thovg 
no expreſs covenart® This is uſeful to be kn 
though in theſe days there be few leaſes ſo matt 
without exptels coveriant, and the etet * 


Nokes and An- named. "And whaCtiere i is a ſpeciat 
der's caſe, £5 Omen: | . 90 157 
7. C301 T \ $2519 W 1453.8 11 Jo 4961 7 
e eee 


ha. 8. 8. man io reid may by laſs for i 


years, or thiee lives, bigd the iſſues; 3 not hin 
reverſion or remaind:r ; but ſeveral things are to be oben 
in making the leaſe. 


1 


The Office of an Erecutoz. LD 


KF: 
353 
expreſs words, it doth qualify the covenant | 
plicd : ſo. as although words of demiſe. and ruin. 4: kl. be. 
rant tie the leſſor to à general warranty of theta! ome 
tle againſt” all men, yet it being after cove- 5 ce. 17. 


Lnted that the leſſee ſhall enjoy againſt the lef-, 
rand his heirs, or againſt all claiming under 
m or his anceſtors; now. no. eviction by or 
der any other title giveth cauſe of action, or 
ndeth the leſſor or his executor to make re- 
mpence. . | a ti. "on | 14D 403 


Wrongs done 7 teſtators, and whether exe- 
cutars be liable to amends; + - 


Lthough executors do repreſent the perſons tur in «qu 

. TMeie equity 
of their teſtators; yet if the teſtator com- Me executor of 
t any treſpaſs ypon the goods of another, Qr,ablefor aoy 

on his perſon or lands, no action lieth for, ve or woos | 
s againſt the executor; for Adio per ſanaliscutor, tho at law 
itur cum perſona. + So if a ſheriff, gaoler or ech des un 
per of priſon ſuffer one in execution for debt cba executor. 
damages to eleape z thaugh hereby the par- -f. 


an action, viz, an action upon the caſe, 3 Fits. Ex. 74- 
nſt ſuch officer by the 5 — 3 
ute an action of debt; yer if he ſo ſuffering 
for that ſuch ſufferance was a wrong of th 
ure of a treſpaſs, no action lieth againſt his 
cutor for the fame, And upon the fame rea- 
as I preſume, if one carry away his corn 
hay, without ſetting out the tenth, although 
1 „ J at v4 Sl $451 62g T he 
E 304 03163 28 4-8 
| 8 N leech ie LI MBA A814 
Upen an eſcape,” debt lies not againſt the heir nor ex- 
rs; for it is a treſpaſs,” que moritur cum perſona. Dyer 
* 322. 2 Bac. Abr. 245. Show. 176. 2 Mod. 145. 


* 


* * 


a; whoſe ſuit the execution, was, be, inticled 35 . 
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the + treble value be recoverable againſt hip 
it an action vf debt; yet if he die before ſud 
recovery, the action is gone, and lieth not 
gainſt his executor; no, not although the telly 
tot were a leſſee for years, ſo as his ſtate cond 
AN cxetuner, LE 
Like law in other penal ſtatutes : as, for g 
reſting one at the ſuit of J. S. without his g 
vity or affent; For for not appeating as a wi 
nefs,” being ſerved with a Sub-pæna, and havin 
charges tendered, and many like; yea, if 
ſee for years commit waſte and die, no aft 
Heth againſt the executor for this waſte. 
all theſe cafes are within the rule of io 
ſonalis moritur cum perſona. And, many ol 
ke cafes might be put, but theſe may ſul 
Vet if a parſon, vicaàr, or other ſpiritual or 
cleſiaſtical perſon, do ſuffer a ruin or decay 
_ the houſes or buildings upon his ſueh"ſpin 
benefice or prombtion, and dieth ; his execu 
are liable, by rhe” ſpiritual or eccleſiaſtical li 
to the W of ſuch ſpoll r decay. 
becauſe ſome uſed fraudulentiy to grant i 
their goods, ſo as nothing ſhall He left 30 t 
executors ; it was efiacted temp. Elizabeth, 
ſuch grantees of goods ſhould be Table wo 
13 El. e. 16. ſucceffor's ſuit for theſe dilapidations, as if 
were executors. e en n 


* 
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I This treble value is by 2 & 3 Ed. 6. c. 13. 
$ The penalty for not appearing is by 5 El. c. 9,1 
and ſuch farther recompence, &c. For caſes on this 1 
ſee Stra. 510. 2 Stra. 810. 2 Lord Raym, 1526 
nard. 92. B. 45+ 2 Stra. 1150. A* 2 
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As for one other eaſt of this nature, vi The executor of 


t hin 
e {ud 
not & 


here an-executor-waſteth, the goods of his te- commits a De- 

tor, or an/adminiſtrator the goods of his in- S Chu. 

tate, and dieth, whether his executor, be ſub» ca. 303. 

& to an action for this, or not; I adjourn the 

der to that place where I ſhall treat of ſuch 

ating or devaſtation by executors, 

Unto this head net gnfitly may be referred 

hat before is ſaid of actions againſt the exe- 

utors of the debtor's heir, and the executors of 

he ordinary; for the ſpecialty binding to pay- | 

ent reacheth not to any of theſe : but becauſe Fur. fi, 77. 

eir teſtators ſhould have paid theſe debts with | enge 

he goods or profits of the lands of the debtor, tween this and 
& did not, but retained them to themſelves bn 

herefore for this, as a wrong, are they ſuable, 

I take it. So alſo by the lame reaſon are the 

xecutors of an Adminiſtrator chargeable, where 

e did neither pay the debts; nor leave the goods 

d the next adminiſtrator, but otherwiſe diſpoſed 

f them. Yet an executor is not chargeable in 

n action of detinue, nor of account, (except to 


1 

- Comp 
: o 
, * 


nt e king) for the teſtator's detaining, not 

10 ing or anſwering things received, or under 

th, ls charge. ' l 13110 2 

& 10 And the reaſon why, after account made be- . 4 23: 


re auditors, and the bailiff or receiver be He mey by Ar 
dund in arrearages and die, that in this caſe his co. Nie 
xecutor is chargeable, is, becauſe the auditors Fi. 5 35- 2. 
re made judges by the ſtatute Y/eſtm.2: cap. rearages of an 
1. ſo this arrearage which they have judged is <<ount deere 
debt by retotd. 13 Ed. 1. il 


11 H. 8. 64. 91, 


5 But if the caſe be put on the other ſide, viz. 23. SD 
chis Pa the bailiff or receiver have found in ſyrplu- 13 E. 2. 


ige upon his account, iz, that he hath laid Ce u. 937-2, 
ut more in his lord's or maſter's buſineſs * 


an execvtot WO 
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his receipts amounted unto, and then his 
or maſter dieth; now ſhall not he have a 
tion againſt the executors for the ſurphuſags, 
eauſe it is out of che ng | 
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Wl; : to eſcape. a devaſtation or charging of th 
bt own goods. 
W.. have gone neck and diſpatched 
VV two firſt propoſed parts, viz. 1. Ton 
8 ing the being of executors, and the manng 


their being. 2. Their having, and the m 
of their having. We come now to the th 
part, viz. Their doing or diſpoſing of 
teſtator's eſtate. 

Now this conſiſts principally in che ili 
of money, though partly alſo in deliven 


ih: or aſſehting to the execution of legacies, 
it being A but other goods or. charteb| 
ii ' Money is to be iſſued by executors four v 
10% ordinarily. | 

ht About the funeral of the teſtator, 

wht About proving ng his will, mY 

I mw paying and ſarfying of legacies f. 
— 4 zug. s.. As for che arg. Burials be us of neceſſity | 
#4 | two reſpects, viz. 1. Of charity to the & 
j 1 | that he may be dean and ſeemly intem 
it 5 KS 4 
14 * 

Pl 


n 
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; To prevent and avoid ahnoiance to the li- "I 
ing, who by the very view, of. the dead carcaſe 

ould both be affrighted, and within a_few 

lays diſtaſted at the noſe. We know that un- 

er the law. the touching of a dead carcaſe made 

man unclean, and to need purifying : nor can 

e eaſily forget what the ſiſters of Lazarus ſaid to 

ur ſaviour touching their brother, when he had 

een dead three or four days, viz. that the ta- 

ing of him then out of his grave muſt needs 

ring a noiſome ſavour. Hereabout therefore 

ome experience is neceſſary, and that not only 

or fees to be E which in London amounts 

0 a conſiderable ſum, ſpecially for ſuch as are 

o be buried within the church, but alſo other- 

viſe, viz. for the pall or hearſe-cloth, the ring- 

rg, Cc. As for feaſting and banqueting, it 

ems not to be congruent to the ſadneſs and 

dolefulneſs of the action in hand. But howſo- 

wer that be, yet where the teſtator leaves not 

ufficient goods to pay his debts, feſtival ex- 

pence is to be forborn, except the executor will 

but of kindneſs bear it with his own purſe; _. : 
or dead debtors mult not feaſt to make their fm u Lenses, 
Iving creditors faſt. I mentioned a conſidera- and agiioft rear | 
ble amount of funeral fees payable in London i, not any - 
and ſurely (to let my thoughts fall back upon riſioner, but | 
it a little) it is worth conſideration, whether in {he pant, hes 
that kind, and eſpecially for thoſe who dying 5 8. 
there are yet carried into their countries to be forced to ie 
buried, the exaction be not either unjuſt altoge- d theres or to 
ther, or too oneroully exceſſi ve: ſo alſo for — buried there 
much ringing, contrary. to the canon made at Heb. Rev: 235: 


e | . Toplal & Ferrers. 

the convocation. in the firſt year of King James. Hob. 4788.8 

The next thing mentioned to juſtifie and oc- 11. 1.2 "Rea 
caſton expence is the proving of the will, But 
K 2 ny this 
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this way a greater diſburſment (except for f 
ding charges, or by reaſon of oppoſition by! 
Caveat put in, or the like) will not ſtand alloy 
ur kien. g. ap. j. able, than is preſcribed by the ſtatute made 
the time of Hey. 8. whereby the fees of ordim 
ries, and their ſcribes, regiſters and officets 
limited. And it is ftrange that theſe bounds 
| have been tranſgreſſed, the rather, for that long 
13 Ed. :.c-4- before, in the time of K. Edw. 3. by an act q 
parliament it is provided, that the King's juſti 
ces ſhould, as well at the King's ſuit as at the 
parties grieved, enquire after ſuch oppreſſion 
or extortions, for ſo they be called; yea, 
Do. & Stu, 1. 2. Germ, who was no ſtranger to the civil anda 
E non law, as appears by his book, ſaith, that thi 
ordinary ought to take nothing for the -prp 
bate, if the goods ſuffice not for funeral an 
debts; but he means only that conſcience's 

againſt it. | | , 79008 
VideVern. 14: Now we come to the third occaſion of di 
r Ve. gg burſment, viz. payment of debts, which'is ti 
Searle . Lane main part of our buſineſs. We have befor 
Where fass ſeen what debts lie upon executors, having Hſe 
pears that a de- tO pay them; we are now to ſee in what'orde 
Mense they muſt pay them, as well ut Ant fidi diſpes 
judgment at law. ſatores, as for their own indempnity, ne quid 
And cena ſua capiat detrimenti. To put ourſelves into tit 


defend himſelfat better order or method of handling theſe thing 
be has u Af u. we will ſort our debts into their ſeveral kinds 
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he has no Aſſ+ts 
ultra to ſatisfy Thus, 


. , ; : s 1 
— he made. They are of theſe three ſorts, viz, eithe 
A debts of or upon record; | 
A Vi a . R 
court. Or, debts by ſpecialty ; 


Or, debts without ſpecialty. 


The debts upon record may be aga 


in divk 
ded into four ſorts or kinds, viz.  _-- I 
et) 


7 
{ 


The Office:of an Erecuto2, 133 3 
Debts to the King or the crown. | 2 
Debts by ds or. eee in ſome court 
of record, -- Iof 
. Debts of recognizance. | 
Debts by ſtatute-ftaple, or Ratute-merchant. 
Amongſt theſe, the debts of the crown are 
o have the firſt place of precedence; ſo as if 
here be not come to the executor goods of 
greater value than will ſuffice for the ſatisfaction 
of theſe, he is not to pay any debt to a ſubje&; M M, 23. 
nd if he be ſued for any ſuch, he may plead Eli. the lady 
bar of this ſuit that his teſtator died thus g N 
uch indebted to the King, ſhewing how, Sc. 39 El. 
nd that he hath not goods ſurmounting the 
ralue of that debt. Or, if the ſubject's purſuit 
de not ſo by way of action, as that the execu- 
or hath day in court to plead, but be by way 
tf ſuing execution, as upon ſtatute- merchant or 
taple; then is the executor put to his Audita 


of M erela, wherein he muſt ſet forth this matter. 

is od there is great reaſon why the King's debts Frerogative. 
befor e ould thus be preferred before any ſubject 
s for that the treaſure royal is not only for 

ode ſtentation: and maintaining of the king's houſ- 

pr e's, but alſo for publick ſervices, as the wars, 

id lip as appears by.1 the ſtatute: 10 Rich. 2. cap. 1. 


Ind therefore it is, as I conceive, that Bracton Lib. 1. 
th of the treaſures or revenues royal, Reborant 
ronam, they do ſtrengthen or uphold thecrown. 
Ind for the like reaſon, as I think, did God 
act touching the poſſeſſions of the crown, 
at if they were given to any other than the 
ing's own children, they ſhould revert and 
dme back to the crown the next jubilee, which 

as once in fifty years. Sed de boc ſatis. But 
is priority of payment of the King's debt be- 
K 3 fore 


734 The Office of an Eretutch. 
vhs he 2 fore the debt of any ſubject, is to be u 


pleaded M. 33 derſtood only of * by or upon record d 
* 34 Kli. to the King, and not of other debts. If any 4 
how the King ſhould have any | debts whit 
ſhall not be of record, ſince by the ſtatute 330 
King Hen. 8. chap. 30. it is enacted, that i 
obligations and ſpecialties taken to the uſeſi 
the King ſhall be of the ſame nature as a ſtam 
ſtaple: to this I anſwer, that there may beſug 
of money due to the King upon Wodd - ſales a 
ſales of tin, or other his minerals, for wlüch 
ſpecialty is given; ſo alſo for amercementsi 
his courts- baron or courts of his honours, whit 
be not courts of record; the like of fines! 
copyhold ſtates there; ſo of the money\l 
which ſtrays within che King s manors or n 
Dabts by con- ties ape ſold. Alſo, as the law hath lately be 
by outlawry er taken and ruled in the enchequer, even d 
artainder. by contract due to any ſubject are by hi 
lawry, or attainder forfeitable to the en 
Yet neither theſe; nor thoſe due to ſuch 
outlawed or attainted by bond, bill, or for 
rearages of rent upon leaſe, are or can be 
debt of record, until office thereupon foudd 
for although the outlawry or attainder be uf 
record, yet doth it not appear by any 
before office found, that anyſuch-debrwasl 
to the perſon outlawed: or -artaimted. In 
not theſe debts to the crown to have 
of payment before the ſubject's debts, thoꝶ 
the King's debts of record are ſo to ha 
So that if a ſubject to wham the teſtator ul 
indebted by * ſue for this debt, the 
cutor muſt plead," thar the teſtator did ĩndeꝶ 
And mut pead ed thus much td the King by recvrd, moet 
the record in Which he W ala fin | 


certain, a9 was 
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b 
be of the caſe be ſa: for if there be ſufficient to bein in the caſe 


of the 


ord dlatisfy both, then the ſubject creditor is not to watfingham, 


-any {Way for his debt till the king's debt be levied. i, bet fg. 
S Wi An if the ſubject creditor ſue execution upon ficeth to ſay, by 


wherein he muſt ſet forth that matter, and fo 
provide for his own indempnity. But what 
ſhall we fay. of of rent due to the 
King? Surely, where it is a fee-farm rent, or 
other rent of inheritance, 1 ſee not how it can 
come under the title of debt, ſince for it no ac- 
tion of debt is maintainable ſo long as the ſtate 
continueth in him to whom it grew due; and 1 
find that the Lord Dyer, M. 14. Eliz. ſaid, that 
the King could but only diſtrain for his rents, 
and not atherwiſe levy them of lands and goods; 
and that the King by his prerogative may di- 
ſtrain in any other lands of his tenant, our 
tell us, but o more. Yet I know it hath been 
otherwiſe done of late in the Excbeguer, which 
if it have been the ancient and frequent uſe of 
the Exchequer it will ſtand as law, though un- 
known to the Lord Dyer. Now rent upon a 
leaſe for years differeth from the other, ſince 
for the arrears thereof an action of debt lieth. 
But how can either of theſe be debts of record 
when the not payment may be either in the 
court of Exchequer, or to the receiver general 
or particular? And how then can there be any 
certain record of the nat payment, fo as to make 
any certain debt upon record: we know ſta- 
tutes have been made to make the lands of receivers 
ſubject to ſale, for ſatisfaction to the crown; 

4 * 


a ſtatute, ſo that the executor hath no a record of the 


exchequer, as 


in court to plead this debt to the King, was held Tr, 39 
then is the executor put to an Audite Querela, As- 
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The Office of an Erecutay. 
payment of fee-farms into the hands of ſhetith 
The ſtat. of Weftm. 1. cap. 19. provides rem, 
dy for the King againſt ſheriffs'not/\anſwer 
the debts of the crown by them received; f 
as the King's farmer or debtor may have paul 
his rent, or other debt, and the crownhave na 
yet received it. Of fines and amerciamena i 
the King's courts of record, there is no doch 
but they are debts of tecord; +4! % oh 
Come we now to the debts of ſubjetts, ai 
firſt thoſe of record. Touching which Tſhal 
not be able to hold ſo good a methodgand 
ſo well to handle things by parts, as-F'would; 
for that the parts ſo ſtand in competition n 
wich another for precedency, as that they mu 
of neceſſity thereabout conflict and i 
one with the other, and conteſt one againſt the 
other: yet for the reader's better eaſe, and abs 
lity to find out that which may concern hic 
his particular caſe, I will, in the beſt fort I en 
Fin them in ſeveral rooms or ſtations 
irſt, conſidering how: it ſhall] ſtand between 
one judgment and another, had either again 
the executor or teſtator. Secondly, how be 
tween judgments and ſtatutes or recognizances 
Thirdly, how between recognizances and It 
tutes. Fourthly, how between one recognizance 
and another. Fifthly, how between one ſtatute 
and another, 4 to each ſome een 
ons incident. 

Now, next to the debts of the. noms are 
judgments or debts recovered againſt the teſts 
tor to have priority or precedency in payment, 
as being of an higher nature or more dignity 
than any other: for that ſtatutes and recognt 
zances, though they * debts. upon record, 
yet 
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et are they begotten büt by voluntary conſent 
f parties; whereas in every judgment there hath 
n a courſe and work of Juſtice "againſt the 
ill of the defendant; as is preſumed, and this 
a court of juſtice, | and the records of ſuch 5, “ 
dgments ane entred in publick tolls, not kept Gay, it 
carried in pockets or boxes,” as ſtatutes, Affd 2 Pl ved Bales 
ntil inrolment tecognizances are. Therefore ter. | 
xecutors muſt take heed that judgmefts a. — 
inſt their teſtators, (before debts any othet by the executor 
ay) if they have not ſufficient for bothig Be joaumene ws 
ſt ſatisfied, left they draw the burthen df this fuftering a flatute 
bt upon their own' backs. Now their Way ed pay: of bis 
lp themſelVes;' being ſued or purſued for o- den., Read and 
er debts, is the ſame before delivered touch- . caſe, P. 
5 debts upon record to the crown, viz. by plea, 45 Kir Barre, 
here they may plead, ' as in Scire fatias Upon cafe ſup. Vide 
ecognizarice, or ſuit" upon bond; and by A 32 F 7: 
ja Querela, where they Eannot plead, as When lte ate. 
ecution is ſued upon a ſtatute. And if they $24: s. 
d no warning in the Sire facias, but upon B.C. inter Char- 
bil returned; the judgment paſſed; there alſo 44 Elie, . 
executor may be relieved by Audila Juerela; cer. 
cabſe there was no default in him that he did 
t plead, or ſet forth the judgment the 
t in the Scire — Nor will it be any plea 

the creditor b deed! ſtat. to ſay, that his ſtatute 
$acknowle before the judgment, and ſo 
more — for a later or more puiſne n 
igment is to be preferred before a ſtatute in 
e precedent. But if this judgment be Tatis- ce. Ls. f-28. 
0, and is only kept on foot mars FIT Fn 2. 
ditors, or if there be any defeaſance of the 161. So in the 
lgment yet in force; then the judgment will jy guns ue 
t avail to keep off other 3 from their Bee it e 
ots. And chus much Wanne Je ate judg- . 
SEO I ING n, A! | ment E 


435 The Otkee of an Exreatie. 
| ment, VIZ. n in priarity 
cher debts by ſtatute or recogaizange; Non 
ſee how they ſtand: among denke. yy 
e vi. That between one j 
700 another had againſt the teſtator p ny 
e of time is not materials bak 
- which ſueth execution muſt; be 5 
and before any execution ſued it is at the « 
tion of the exeentor to pay. whom he 8 
yea, if each bring a Scire facias 
ment, the executor may yet gon Fo 
of which he will firſt, notwithftan * 
facias was brought by the — net 
- this Scire facias the defendant may plead g 
_ 5 N —— — 
\ 8 JAHAS d WI Mewing 
did adminiſter in ,payment of debts of a 
nature; yet that muſt he proved upon the. 
dence, elſe the tial will fall out a gan 
echter. Thus have I delivered the — | 
things, in my apprehenſion, touching debe 
judgment: yet chereabout I will add, ori 
r information of the reader net ſtydis 
the law, theſe few things. Firſt, that Wu. 
been ſaid, is only to be underſtood f 
ments againſt the teſtator, aud ot yl 
che executor himſelf; for of thoſe, bein 
3 y at the dime of che mGbss6r 
go 14, 14, We | ſpeak after. Secondly, - nne 
W been, the 1eator, in caſe,of an executor mm 
before auditors is likewiſe to be underſtood of the ceſtater' 
without fait; ſtator, in caſe of executor of anjexecator : {ap 
are charged by AH. makes . enecutor, and B. makes C. axed 
Jones ua. there the goods\whigh came from. r- wen 
W. a. zeigneat by. H. be nat in the hands of- C liable 
v0 fl. 6.24, 25, judgment hed againſt B. nor, on de Obel 
Bro, ** are:the goods 0 


in the hands of C. ſubjeft 
j 
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2dgments bal againſt A. And the like is to 


he underſtood of ſtatutes, recognizances and 
bonds, as elſewhere is ſome what touched. Thirfl- 


ly, recoveries or judgments by meer confeſſion, 


f 


* kate the ſame reſpect, as other recove- 
upon trial or otherwiſe: for though they 
- ſeem- to be but of the nature of regagni- 
nces, which be debita retagnita; yet do they 
differ from them, in that here a debt is de- 
anded by a declaration which is intended true, 
and that therefore the defendant cannot deny it; 
but in caſe of a recognizance it is not ſo, for 
there uſually no action is entred, nor debt de- 
nanded. Fourthly, the foreſhewed reſpet᷑t to 
debts by judgment i is bot to be incloſed wichin 

Aminſter- ball, and be: reſtrained to the four 
courts there, but may and muſt extend ĩt ſelf 
to judgments in others af record, via. in 
cities and tawns corporstg, having power by 
charter ot. praſcription to hold, plea of debt above 
forty. ſhillings 3 as in Landon, Oxford, bc. For 
although. chere executius cannot be had of any 
other goods than ſuchꝛ ate he within. the juriſdic- 
tion of that court; get if the record be remo- 
red into 'the-Chancery by Gertiorari, and thenee 


tion may be had upon any, 
of Exxiand. Fiſfthiy, in 


in any county 
the teſtator 


brought againſt him end thereupon buen 
recupertt; as in caſe: of actions of debe, | 


zithout defence, are yet of the ſame nature, 


by Mittimus into one of the Benebes, ſoenecu- Quere of judg- 


ment in a writ 
of annuity for 
arrearages . 


was bound in a recognizance, and: a. ire facias 


—— —— © —— 
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DO Of recognizances and ,˖e.:ad . 
XI Ext unto debts by judgment are thoſeh 
1 ſtat. or recognizance to be regarded 
the executor. And becauſe I find no differd 
of priority or precedency between theſe v 
therefore rank them together: yet one reaſe 
preferment given to judgments-befortiſtati 
in Harriſon's caſe, viz. that the one retam 
record upon a roll in the king's court, where 
the other being carried in the pocket of the 
nuſee is more private; this T ſay, MO üg 
priority alſo to recognizances before Ratutd 
as alſo another reaſon, for that ſtatutes are 
properly records, but obligations recorded; 
do T not find that this makes a diffetenee f 
priority of payment. And indeed the! ſtat;h 
the more expedite remedy, ſinee tchereupon e 
ecution may be taken out without a Sci fu 
or other ſuit, which cannot be in- che caſe af 
recoguizance: for there; if a year be»paſtaſi 
the acknowledgment, g execution cam befud 
out agiinſt the party hichſelf ack anwledging 
without. 4 Sire facmas Bt ſued out ag alt dn 
and if he be dead: ther thoughothe year be 
paſt, yet muſt a Scirs farin be ſued and ches 
upon the executor deſchdænt mayplead ſoi 
plea tochold off the execution for a timer 
this notwithſtanding,” the executor may 
Befire Scl. fae, the recoghizance before the ſtatute,» u aft 
not after volun- he do it before execution ſued thereupon'; fh 
lad bande F they ſtanding in equal degree, it is at his ele 
extent, is good. tion to give precedency and preferment to ve 
ther he will. Neither is it material which d 
them were firſt or more ancient; not betwen 
one ſtatute and another doth the time or ants 
vity give any advantage as touching the goods 
ough as touching the lands of W 1 
J 
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och; but as for his goods in the hands of is 


140 


ecutor, whoſoever firſt getteth hold of them 
his execution, ſhall have the preferment. 

nd before ſuing of execution, the executor - - 
ay give precedence or preferment to whom 
will. But now ſome may object, that there h 
no courſe nor writ of execution for any ſuch | 
nuſee- againſt the executor; and if foy: then 
tutes-merchant and of the ſtaple are in vain Bro. No. 294 & 
zoken of; and it is true that maſter Brook, af- ſtat, mar, 43. 
r chief juftice of the Common Pleas, in his new 

e, profeſſeth, that he knew not any remedy 
the creditor out of the goods of the conuſor 
er his death. But if this ſhould be ſo, the 
w were very defective, fince the ſubſtance of 

any, eſpecially of merchants, for and among 

hom the ftatute-merchant was provided, con- 

th uſually more in goods than lands: be- fr . 5-28. b. 
les, the plea of Harriſon, adminiſtrator - of 11g 
e goods of Sidney, in bar of Green's action of | 
bt upon an obligation, viz. that the inteſtate | 
bod bound in a ſtatute ſtaple to J. S. and Green's | 
ply thereuntc, that there were indentures of 
feaſance, no covenant whereof was broken, 

d the reſolution of the judges, that the ſaid 

ter in the replication was good to avoid the 
fendant's plea; all this, I ſay, (and the reſo- P. 32 £1 Rot. | 
on of the judges of the Common Pleas. in 3520 5 | 
at caſe, and in the caſe between Pemberton 

d Barram, as alſo in the King's Bench by Po- 

am and the reſt of the judges, that executors 

uſt ſatisfy judgments before ſtatutes, and ſta- 

tes before obligations) had been idle, and ſa- 

during of groſs. i » if no execution at 

| could be had againſt the executor of him 


» (W656 * by 


— — 2 hn 
(EY - N 


und in a ſtatute; and then ſnould Green have 
murred upon the plea of Harriſon, and need 
Not 
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oo. ib. S. not to have pleated that other matter; buy 
— opon BROR? of che judges or ſerjeants, ever Conceite 
« ſtatute. 5e- any ſuch; matter: That which there wagreplicþ 
Co. iid. 5. f. a8. via. that the ſtatute was not forfeited; is hey 
wy ens . to be-remembred as god matter both again 
charged, ſtatutes and recognizances; and that whey 

the recognizance have a defeaſance, or a condi 

tion not broken, fa that the recogriizance is ng 
forfeited. In none of theſe caſes is the:exen 
nor can he be juſtified: or excuſed: 1 by -olow 
thereof he refuſe ſo to do: and indeed elſe mig 
creditors be exceedingly defrauded: by reeq 
zances for the peace and of good behavig 

Sc. and ſo by ſtatutes for rming coven 

touching the enjoying of lands, theſe ſha 

keep off the payment of debts ; and yet the 
felves perhaps never be forfeited, not the ft 

become payable. * "08 

Of debts by ſpecialty. 

. OW come we to debts due by: ſpecil 
viz. Bond or bill, (of which nature! 
number of debts are.) Let us then 
what courſe the executor muſt or may hold 
ſatisfaction of theſe, admitting that the tuſi 
ſtood not indebted to any record, or that 
forfeiture is of any ſuch debt, or that ther 
goods in the executar's hands above the ain 

of ſuch debts by _— This, I ſay, d 
according to the rule, Proximus quifque ibi, 

exccutor may firſt ſatisfy himſelf A 

as the teſtator by ſpecialty owed him: fork 

debts are not releaſed by the crediror's ta 

upon him to be executor to the debtary thou 

on the other fide, if the creditor make h 


a 
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+ executor, this is a releaſe of the debt. Al- 
zough it be given out or commonly ſpoken in 
general, an executor may firſt pay him- 


ASD > ww GS 


qual height or dignity with the debts to others, 
xrding to the rule, In gu jure melium e 
onditio poſſidentis : for if his teſtator were indebt- 


. 


ecognizance, and to him whom he maketh ex- 
or only by bond or other ſpecialty; then 


— _ 
- 


f himſelf leave them unpaid whoſe debts are 
f an higher nature; but if there be ſufficient 
or ſatisfaction both to them and himſelf, then 
it not material which he firſt payed. Now 
duching the debts — men, the executor 
jth power to give preferment in payment to 
* will: ſo that if the teſtntor left but 
001. being indebted to A. 1007. and to B. 100 l. 


pether unpaid any part of his debt, ſo as he 
dave not commenced any ſuit before payment 
dB, But yet herein this difference is to be 


ime of payment upon the bond of B. were not 
dime at the time of the teſtator's death, then 
ay not the executors, before the money to B. 
decome payable, pay him, and leave A. unpaid, 
vhoſe money was preſently due. Yet if A. for- 
dear to demand or ſue for his debt till the debt 
dt B. become alſo payable; then is it at the 
ill of the executor to pay whether of them he 

ſo as the other may loſe his whole debt, 
ir the goods will not ſuffice to pay both? What 


af; yet it is to be underſtood with this caution 
condition, viz. That the debt to him be of 


d to other men by any ſtatute, judgment or 


nay he not firſt pay himſelf, that is, by paying 


aken and obſerved by executors,' that if the. 


- if 


yy ſeveral obligations; the executor hath power 2 


0 pay B. his whole debt, and to leave A. alto- c. 10. p. 78. 


* 
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148, 269, 149. a. 
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if A. have only by word: demandęd his dd 

and not by ſuit, before the debt to! B. M 

Do. & St. p. 78. payable ? whether doth that hinder, that the e 
Wan net Stead ecutor may not now, When the money to bv} 
this paymeus alſo! payable, pay him, and leave A. une 
Wenn A. as he And hereunto St. Germ, anſwereth | negative 
may plead it making this verbal demand to be idle, and 
galt ber com- no value: yet he addeth, that if A. have c 
menced. _. menced ſuit before the debt to g. become 
5, 269, 149.2, able, yet if the executor can delay the fuitt 
the debt of B. become payable, ſo that 40 


get no judgment before that time, and befarel 


hath commenced ſuit upon his bond, then n 
the executor confeſs his action, and ſo pay 4 
debt, leaving A. unpaid. But of this . nd 
ſome doubt, for that I find in nine of K fo 
Edw. 4. ſome admittance, that if A. having ; 
. tally, patent, or other warrant from the M. 
for receipt of money of or from a cuſtome . 
receiver, where other had like warrants be as 
him, but A. making the firſt demand; Mt! 
muſt the officer firſt pay him, or elſe hin at 
ſhall become debtor to him, if he firſt pay ay, 
thers whoſe demands were after made, tho tor 
they had warrants before J. Likewiſe ther her 
as to me ſeems, ſome admittance in the ia Ac 
book, that the very demand made by a 's 
tor of his debt from an executor, who hath use 
Aſſets in his hands, doth entitle the-creditor u; 
recover damages againſt the executor out of Wl is | 
own goods: which if it be ſo, then doth m 
the verbal demand lay ſome tie or obligau da) 
upon the executor for payment. But het 
about I lay down nothing peremptorily. V 
partly may diſcern by the premiſſes how thedl 
ecutor is to guide himſelf, in the caſe f! 
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ere be divers debts by ſpecialty, all due and 
ayable at the teſtator's death, before any ſuit 3. F. . Fits. 
ommenced for any of them: for in that caſe l. — voy 
early the firſt verbal demand gives not any Vide 21 H. 7. 
ecedence, all being due, and ſo ſtanding in e- 5 Heo. J 27. 80 
al degree. And this is implied in many Num Jult, | 
ks, + makiug the commencement of the ſuit error at Serjeants 
ly that which entitles to priority of payment, ian. Ora. 

at leaſt reſtrains the election of the executor. ſuch a recc 
et, admit that one creditor firſt doth begin . como” 
it, if others alſo after ſue before he be paid, another, and ad- 
have judgment; now cannot the executor Py — 
y him firſt who firſt commenced ſuit, but he Docs. p.78. b. 
ho firſt hath judgment muſt firſt be ſatisfied, 
nd the executor may herein yield help to one 
fore the other, viz." by eſſoigns, emparlances 

dilatory pleas to the one, and by quick con- 
ſion to the other's action: for he is not bound 
hinſt his will to ſtand out in ſuit, and expend 
oſts, where the debt is clear: nor is this covin, 
t lawful diſcretion, which conſcience will al- 

approve, ſome good conſideration inducing. 
ay, after ſuit commenced, yet until the exe- 
tor have notice thereof, he may pay any 
her creditor,- and then plead that he hath ful- 

adminiſtred before notice. Nor is the ſne- 
it's return of ſummons or diſtreſs ſufficient .. 
uſe of notice; for the ſummons might perhaps 
upon his land: but if it were to his perſon, - 
is notice ſufficient; and then, to fave himſelf - 

muſt ſay, that he was not ſummoned till ſuch 
day, before which he had fully adminiſtred. 


| Let 


K — —_ —_— —_ ——— 


> a a » 


T It is the notice of the ſuit, 
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80 alſo was it 
ſaid Tr. 29 El. 


for rent or damages upon a covenant broken 


T conceive; but touching them, principally ins 


«> | A 
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Yet doubtleſs the executor may be arreſted x 
the creditor's ſuit in ſome ſort, which yer {þ 
be no ſufficient notice of this debt. As for t 
purpoſe, if he be ſued by Latitat out of the 
King's Bench, this, ſuppoſing a. treſpaſs, ging 
no notice of a debt, ſo alſo ot a Sub-pena outd 
the Exchequer , but the original returnable i 
the Common Pleas expreſſeth the debt, and fo 


ſome ſort doth the proceſs thereupon. - Mol. 
there it ſeems by ſome books, that if it be HH ©" 
in the ſame county where the executor. dweh at 


he muſt take notice of it at his own peri 
But this I take not to be law, nor is there any 
great opinion that way: and although, to make 
it more clear, the executor in King Hen, th 
fourth his time, eſtranging himſelf from noi 
of the ſuit before payment to others, did alledgy 
that the action was laid in a foreign county 
that is no great proof, that if his abode had beg 
in the county where the action was brought ks 
muſt have taken notice; but thus it was clear 
and a ſurpluſage hurts not. - 46 

Now between a debt by obligation and a delt 
I conceive no difference, nor any priority d 
precedency; but it is at the executor's diſcrets 
on to pay firſt which he will, as if all were by 
bond. So alſo of rents behind and unpaid, & 


tending rents upon leaſes, for years, divers col 
ſiderations are to be had, and ſome diſtin&ions 
to be made. As firſt, between rent behind 
the time of the teſtator's death, of which that 
before ſaid is to be underſtood, and that which 
groweth behind after; next between ſuit for ti 
rent by act ion of debt, and diſtreſs and wud 


E334) 4348 _e# 45 17 $893 Wh. 3398 wo 
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; to the firſt difference, if the rent grew due 
ce the teſtator's death, then is it not account» 

d in law the teſtator's debt; for only ſo much 

in law accounted Aſſets to the executor, as 

e profits of the leaſe amounted to over and | 

bove the rent; ſo. as for that rent ſo behind Gro. Joc. gh 

ge executor himſelf ſtands debtor, as hath been Faak acmini- 

ſolved, and therefore he is ſuable in the De- 22009 EEE 
and Detinet: whereas for rent behind in the ccc of inte- _ 
ſtator's life, and-all other the debts of the te- A L. 
ator, he muſt be ſued in the Detinet only. aneſt of judg- 

lence it mult follow, as it ſcems, that an ex- Men's 09 — 


utor ſued for debt upon a bond or bill can- in the Deber «nd 
o P et! e. Pat. 

pt (except in ſome ſpecial caſes). plead a pay- g jc. h. K. 

ent or recovery of rent grown due ſince his though the like 


judgment in 


1e of his death it be otherwiſe. And yer ef Indy wad 
re again another difference or diſtinction is to wich. ok "ug 
taken, viz, where the profits of the leaſe ex- ws afterwards 
ed the rent, and where the rent is. greater me-a Scace-rii, 
an the yearly value of the profits; for even C. Fl. 711. 
gere, as elſewhere is ſhewed, the executor, if 
> have Aſſets, is tied to the holding of the 
ale, and pay ment of the rent, and confequent- 

doth ſo much of that rent, as exceeds the 
arly profit, ſtand in equal degree the teſtator's 

bt, with other debts by ſpecialty. And - yet Point left unte⸗ 
pan to re- conſider this point, what if the debts r 

the teſtator by ſpecialty payable preſently at 
$ death, or before the time that any rent can 

ow due upon this leaſe, ſhall amount to the 
Il value of the teſtator's goods; may not then 
e executor, though he do not pay thole debts 

fore the rent-day, (for that would make the 
tle clear) waive the term? for if he may, then 
ly, if he do not ſo, but ſhall by payment of 

L 2 any 


ſtator's death; though of rent behind at the B. K. in the caſe 
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any of this rent want goods to pay any part d 
the debts by ſpecialty, it may lie upon him 
and his own goods, as happening by his om 
default. But on the other ſide it may be ſaid 
that he could not waive it ſo long as he had {| 
ſets, becauſe thereby he ſtood equally liable i 
pay that debt, being once due, as the othq 
debts by ſpecialty : on the other ſide it may bt 
ſaid, that though the debts for rent and vpn 
| bond ſhall be admitted to be in nature equal 
yet the caſe being put of rent not due at the 
time of the teſtator's death, it was not then 
debt nor duty; whereas a bond makes a pn 
ſent debt and duty, though not preſently pay: 
Tho? they have able, the day of payment being not yet come; 
the land a8 e- ſo as this later is diſcharged by a releaſe of deb 


cutors, vet no- 


thing tte © of duties, and ſo is not the former. So to lea 
110 to tne . : | | 
exertion. of the that point unreſolved, let us next ſee whethet 


execution of the 


will, but ſuch in ſome caſe, though the rent exceed not the 


fits on! 
Which are above ycarly value of the land, yet even that payabl 


that which is to aſter the death of the teſtator may not ſtand i 
make the rent, g 5 
and therefore ſo MOſt part, if not wholly, upon the teſtator's ſcoꝶ 


much ofthe pro- as his debt, as well as if it had been payable be 
ts, as is to make 


or anſwer the fore his death, Pefito then, that the whole d 
rent, they ſball half year's rent is payable at the Annunciatin 


take totheir oon 


ve, and they Of our lady, and that the teſtator dieth two d 


Pall e nee three days or ſome like ſhort time before thi 
or it in the De- 


det and Detinet. feaſt ; now certainly ſhould the Jaw be unree 


ee per , ſonable, if it ſhould lay this debt upon the en 


if the land be : ecutor's ſhoulders, in reſpect of thoſe" few wit 
not more wort ter days profits which he took. But ſurely, 


than the rent, 


'© 152 goo! plea ſince the taking of the profits induceth the u 


o ſuch ai f 
in the Peber ang to lay the rent upon the executor as his owl 
. debt; therefore, as where the executor had tht 
c ito 
be charged in the prolits for the whole year or half year, excep 
P-tinet only. ſome few days incurred in the teſtator's life 
Veut, 271, per | WO 
Cur, a time, 
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me, thoſe few days will be unregarded, ac- 
erding to the rule, De minimis non curat Lex, 
d the whole rent ſhall lie upon the executor 
; his own debt; ſo on the contrary part, when 
je whole year or half year's profit, except ſome 
w days, incurred after the teſtator's death, 
e rent, becoming payable ſo inſtantly after the 
ſtator's death, muſt in reaſon lie wholly upon 
e teſtator's eſtate, as to me it ſeems. What 
to this I add, that the teſtator's cattel where- 
th the ground was ſtocked, do depaſture and 
vour the profits all the time after the teſtator's 
ath, till 'the day of payment of the rents? 
ay, if the rent were payable at Mich. and the 
nunc. and the teſtator dies a few days after 
ich. the rent being of or near the value of the 
d, it will then be hard that the executor ſhall 
r this winter-profit pay the rent out of his 
n purſe, eſpecially if the whole year's rent 
payable at that one day, as in ſome caſes it 
or if the whole year's profits were taken in 
> ſummer, as in caſe of a leaſe of tithes : it 
Wo alſo of meadow grounds, uſually drowned 
the winter. So if the leaſe be then to end, 
having a ſummer half-year to ſucceed and 
Ike amends for the winter: or if the winter 
. year be the later half, the leaſe beginning at 
6-day, ſo that there is but a ſummer for 
a winter following, and not any for the 
ter paſſed. Of like conſideration with theſe 

he caſe of a leaſe of woods for a rent, which 

ng fellable but once in eight or nine years, 

if the leſſee having made the laſt ſale and 

ing before his death, the law ſhould caſt the 

© upon the executor's own eſtate for the time 

ure, it ſhould lay loſs upon him; which is 


L 3 againſt 
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any of this rent want goods to pay any part (il 
the debts by ſpecialty, it may lie upon himſd 
and his own goods, as happening by his ow 
default. But on the other fide it may be ſai; i 
that he could not waive it ſo long as he had 4 
ſets, becauſe thereby he ſtood equally liable 
pay that debt, being once due, as the oth: Wl 
debts by ſpecialty: on the other ſide it may LW 
ſaid, that though the debts for rent and upa Wi 

| bond ſhall be admitted to be in nature equi 

yet the caſe being put of rent not due at th 

time of the teſtator*s death, it was not then 

debt nor duty; whereas a bond makes a ps Wl 

| ſent debt and duty, though not preſently pa 
Tho? they have able, the day of payment being not yet come 
the land as g. fo as this later is diſcharged by a releaſe of deb 


cutors, yet no- 


thing ſhall be or duties, and ſo is not the former. So to lem 


» h . 4 
— H the that point unreſolved, let us next ſee whether 


will, but foch in ſome caſe, though the rent exceed not tit 
roAts 
which are above YEarly value of the land, yet even that payatk 


that which is to aſter the death of the teſtator may not ſtand u 
meke the rent, a , 
and therefore ſo Moſt part, if not wholly, upon the teſtator's ſcorn 


much ofthe pro- ag his debt, as well as if it had been payable tt 


fits, as is to make 


or anſwer the fore his death, Pefito then, that the whole a 


rent, they ſball , - ol 
ger hai year's rent is payable at the Annunciatin 


ole, and they Of our lady, and that the teſtator dieth two « 


ſhall be charged "1. - , 
ES” three days or ſome like ſhort time before tha 


det and Detinet. ſeaſt; now certainly ſhould the law be unte 
> og er , ſonable, if it ſhould lay this debt upon the er 
ifthe land be ecutor's ſhoulders, in reſpect of thoſe few wit 
than the rent, ter days profits which he took. But ſureh, 


© 182 goo! plea ſince the taking of the profits induceth the [at 


ſuch aQi 
io de eber an to lay the rent upon the executor as his om 


Detiner, for in debt; therefore, as where the executor had tit 
ſuch caſe he i to 


be charged in the Profits for the whole year or half year, excef 
Drtinet only. ſome few days incurred in the teſtator's lite 


Vent. 271. per f 
Cur. 5 dime, 
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nc, thoſe few days will be unregarded, ac- 

Wording to the rule, De minimis non curat Lex, 
Wd the whole rent ſhall lie upon the executor 
> his own debt; ſo on the contrary part, when 
e whole year or half year's profit, except ſome 
w days, incurred after the teſtator's death, 
We rent, becoming payable ſo inſtantly after the 
ctator's death, muſt in reaſon lie wholly upon 
e teſtator's eſtate, as to me it ſeems. What 
to this I add, that the teſtator's cattel where- 
ich the ground was ſtocked, do depaſture and 
—_ our the profits all the time after the teſtator's 
ec, till the day of payment of the rents? 
Way, if the rent were payable at Mich. and the 
nunc. and the teſtator dies a few days after 
cb. the rent being of or near the value of the 
cd, it will then be hard that the executor ſhall 
gr this winter-profit pay the rent out of his 
n purſe, eſpecially if the whole year's rent 
= payable at that one day, as in ſome caſes it 
or if the whole year's profits were taken in 
ſummer, as in caſe of a leaſe of tithes : it 
ſo alſo of meadow grounds, uſually drowned 
che winter. So if the leaſe be then to end, 
having a ſummer half. year to ſucceed and 
lee amends for the winter: or if the winter 
year be the later half, the leaſe beginning at 

dh, fo that there is but a ſummer for 
_ winter following, and not any for the 
er paſſed, Of like conſideration with theſe 
be caſe of a leaſe of woods for a rent, which 
Ws ſellable but once in eight or nine years, 
V if the leſſee having made the laſt ſale and 
ling before his death, the law ſhould caſt the 
upon the executor's own eſtate for the time 

re, it ſhould lay loſs upon him; which is 
| L 3 againſt 
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Where executor 


ought to waive 
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againſt reaſon, and contrary to the nature ay 


diſpoſition i in the law, even in this particuly: an 
as appears by this, that ſhe enables an execut > 
? i IF 
to pay himſelf before any debt of equa] natur; hin 
ſo as ſhe more tenders an executor's indemps on 
ty than any other creditor's. Therefore I thi 
that, with and upon the differences above ſhen.il po 
ed, even rent grown due after the teſtatgy 3 


death may in ſome caſes be the teſtator's dh 
payable equally with debts by bond. But ha 
I conceive, that if the executor were in a 
caſe of deſtitution of Aſſets as might juſtify l 
waiving of a leaſe over-rented, he then Wl 
waive the term's reſidue; becauſt for the oil 
ture the profits will come ſhort of anſwerwl 
the rent, though at the firſt, and ſo in the tui 
the profits did exceed the rent. And if, for vl 
of waiving where he might, this rent fall u 
him, the payment thereof would be no e,, 
againſt another creditor, nor as to him be a h 
adminiſtration 3 for [enerantia Juris non ena 
This is pertinent to our preſent conſideratinlil 
which debt may with ſafety be paid, la 
another unpaid : and the hazard of executors nl 
ignorance of the law hath been a principal nl 
tive to my writing theſe diſcourſes in Er 
Hitherto we have only conſidered, as I 1 
of rents as they be recoverable by action of d 
Now let us ſee if there may not be ſome mm 


different conſiderations touching diſtraping 4 on 
rent, and ſo coming to recover it by avon fo 
Put we then the caſc, that an executor hath co 
ly adminiſtred in pay ment of debts by bond, cr. 
aſter the leſſor or reverſioner cometh andi he 
ſtraineth for arrearages of rent due in the th 
tor's life; can the executor in bar of the avon 


plead fully adminiſtred, as he might have do 
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in action of debt had been brought for theſe ar- 
rearages; Doubtleſs, I think no; nothing ſhall 
Winder the levying of the rent upon the land, as 
Wlong as it is enjoyed under the title of the leaſe, 
except the land come to the king, upon whoſe 
poſſeſſion no diſtreſs can be taken. I think 
therefore that the executor, who payed out of 
his own purſe to the. value of this leaſe, (for ſo 

W7 intend the caſe, and elſe could he not have 
fully adminiſtred, as in the caſe was put) ſhould 
have abated in the price and valuation of the 
caſe as well the arrearages of rent, as the rent 
WF fucurely payable, both being, equally leviable 
upon the land; and if he ſo have done, he is 
no loſer by payment of this arrearage : but if, 
Wcruſting to the power of an executor and to the 
plea of fully adminiſtred, he did not ſo, but 
diſburſed in reſpect of the leaſe, to the full va- 
lue without ſuch abatement, he muſt bear the 
loſs of his own ignorance. He might alſo ano- 
cher way have helped himſelf, viz. by payment 
of that arrearage, leaving other debts by ſpeci- 
alty unpayed. And what if ſuits were preſent- pere executor 
ly commenced upon the teſtator's death, be- may plead teat 
tore he could make payment of the rent behind? * 
whether might the executor then plead this debt 
for rent, as he might a debt by judgment or 
ſtatute? Surely methinks it's probable that he 
might, becauſe it is a debt from which he can- 
not be freed by payment of the other debt ſued 
tor by ſpecialty. If the reverſioner would alſo 
commence ſuit before judgment had for the 
creditor by ſpecialty, then might the executor 
help himſelf by confeſſing his action firſt : but 
this perhaps the reverſioner would not conceive 
ſafe for him, ſince that way the others might 
get judgment before him, and ſo he might loſe 


L 4 buth 3 
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both his ſuit and his debt; whereas holding 
himſeFf to the courſe of diſtreſs, the leaſe co. 
tinuing, he hath land at the ſtake for his dev, en 


What if he diſtrain and avow? may cu 
now the executor pay him, or at leaſt conf; ii + 
his action or avowry, ſo as he firſt having judg Mac 
ment may firſt be” ſatisfied ? ſurely after a 
commenced I ſee not how the creditors by bond Eb: 
can ſo be prevented, at leaſt without judgmen Wa 


had for the rent, yea though ſuch a judgmen i 

be had; yet becauſe the judgment in that ca: WW 

is not, that he ſhall recover the ſum due fo 

rent, but only that he ſhall have a return to th: i 

und of the cattel diſtrained for the rent, it; i 

queſtionable whether the payment thereupon d 

the rent ſhall prevent the judgments after hal 

in the ſuits upon bonds. But I think it ſhall; ſe 
becauſe although it be not an expreſs recover; il 

of the rent, yet it is ſuch a judgment compul- il 

ſory for the ſame as makes the payment iner. 

table and of neceſſity. And where before w: Wl 

have made the queſtion only between the ſad 

rent-debt and the debt by obligation; let us Wl 

now put the caſe between the rent-debt ard Wl 

Seer; R. 2. the debt by ſtatute or judgment. If then the nn 
Bro,Pledecs, 37. leſſor, after death of the leſſee, diſtrain for the Wil 

atrainger of the . | 

prey dittraincd rent behind part of the teſtator's cattel, and al. 

8 ter there come a writ of execution upon a judg- Wil 

3 F. le dels. =_— 

Ve. Lyer, ment or ſtatute of the teſtator's; whether ſhall i 

theſe beafts in the pound for rent be delivered 

in execution or not, admitting that without 

them there be not goods ſufficient for ſatisfac- 

tion of the judgment or ſtatute ? And ſurely ! 

think they cannot be delivered in execution. 

Firſt, for that they are in the cuſtody of the 

law, as in $!ringfellow's caſe, though there the 

King's prerogauve overtopped that point, * 

0 
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l think, though they be replevied, for that 
ey are to be returned to the pound, if judg- 
ent paſs for the avowant, to which purpoſe 
W-curity is given; ſo as they are but in the caſe 
WF a priſoner bailed, who ſtill is in ſome ſort in 
ody. Secondly, for that this rent incident 
and deſcendible with the reverſion breeds a 
-bt of a real nature, and ſo of more dignity 
d worth than debts perſonal. Thirdly, for 
Nit the land let (as in a fort debtor) ſtands 
Wargcable with this diſtreſs from the very time 
making the leaſe, as either by contract real 
quid pro quo, or rather by an operation of law 
legal conſtitution, or ancient cuſtom of the 
m, without any contract of perſons. Laſtly, 
chat the leſſor doth not diſtrain the cattel 
refore, or in that reſpect, for that they are 
vere the goods of the teſtator, but for that 
found them levant and couchant upon the 
ad which muſt afford his rent, or a diſtreſs for 
ik behind: ſo as if they had been any under- 


ͤ ˙ -w ¼du Üb! . U ee. tne, AN. ti. md 
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n diſtrained. Some may perhaps object this 
on why theſe impounded cattel ſhould be 
vere in execution, viz. for that where o- 
wise the creditor by ſtatute or judgment 

old loſe all or part of his debt, yet by this 
et done to him ſhall not the leſſor loſe his 
_ for that he may at any time after diſtrain 
_—_ 2oods or cattel found upon the ground at 
time during the continuance of the leaſe. 
bere, beſides the point of delay and ſtay for 
een, which to many is the ſole means of 
ntaining- their houſholds and families, this 
cr is conſiderable, that perhaps the leaſe 
be near expiring, perhaps ſo highly rack- 
and rented even to or above the value, as 


that 


ant's or ſtranger's cattel, they might have 
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much debt of record to the crown? Sure 
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that the executor having his teſtator's ſtock a 
ken from it and him by execution, will not (1, ca 
it any more; and fo the land lying freſh, if 4 th 
leſſor ſhall loſe the benefit of his former Ciſtrek to 
he ſhall be perhaps without remedy for hs + W. 
rearages of rent. And if the caſe were of 2er 
ſtreſs for rent behind after the teſtator's ial Fe 
I conceive, though not ſo ſtrongly, for moſt ip 
the reaſons above ſaid, that the Jaw would in 
all one as in the other caſe : for though in tf 
caſe reſpect ſhall not be had to the executy'f 1 
laſs, upon whoſe goods the law caſts this <> 
though not the other; yet here the point of hi 
muſt fall either upon the leſſor loſing his 
ſtreſs, or upon the other creditor by ical 
or record loſing wholly or in part his ca YM 
And in reſpect of this local tie upon this la 

for payment of the rent, whereto even the ol 4 3 
ty of the leſſee and tenure of the land bird 
him, I think no act that the leſſee can do 
entring into bonds or ſtatutes, or having jut 3 
ment againſt him, can hinder the leſſor or of 
verſioner from taking his remedy upon this | 
ed land for the rent therefore due; 3 but rat 4 0 
any other creditor ſhall be a loſer in his d 
Doubtleſs, if in bar to the avowry for this rl AJ 
due either before or ſince the teſtator's deathti 
executor will plead, that the teſtator was B 
debted 1000 l. by ſtatute, recognizance, o 1 I 
judgment, which is more than all his _ 3 
mounted unto; it will be no good plea, i | 
may be demurred upon. What if he Nor 


doubt whether this plea will be allowed in 
other court than in the Exchequer : yet if the 
arrearages of rent ſhall be levied upon the lat 
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ſo as either the executor mult pay it, or loſe the 
cattle diſtrained by a return irrepleviſable, and 
then ſhall not have ſufficient to ſatisfy the debt 
to the crown; I ſee not how he ſhall well eſcape, 
when purſued in the Exchequer to make up this 
crown-debt out of his own purſe, which is hard, 
For this we may pitch upon as a maxim and Mazm, 
principle, that an executor, where no default is 
in him, ſhall not be bound to pay more for his 
teſtator than his goods amount unto. Again, 
ic is a rule, that where nothing is to be had, viz. 
juſtly to be had, the king loſeth his right: and 
our books tell us, the king's prerogative muſt 
not do wrong. Poteſtas ejus juris eſt, non injuriæ: So Bratton, 
nam poteſtas injuriæ non eſt Dei, ſed Diaboli. 
on the other ſide, it may be ſaid, that if land 
Wlcaſed come to the King by grant, outlawry, or 
otherwiſe, the rent reſerved cannot be diſtrained 
for; and therefore it is not very unreaſonable 
nor incongruent that the King's intereſt for his 
FS debt ſhould make the diſtreſs of a ſubject ſtand 
by and give place. This therefore among other 
of the premiſſes do I leave as a Quære: nor is it 

altogether unprofitable either for an executor or * 
creditor to know what ways and paſſages, what 
caſes and contingents be doubtful and hazar- 
dous. And if in theſe unbeaten paths, where 
our books and relations have held me forth no 
light expreſs or particular, 1 have erred in miſ- 
reſolving, or miſſing to reſolve ; I hope I ſhall 
without difficulty obtain pardon. | 

Now let us conſider of aſſumptions or pro- 
miſes made by the teſtator upon good conſide- 
ration; the performance whereof, or making 
recompence and ſatisfaction for not performing, 
doth lie upon an executor, as before is ſhewed. 
Theſe 
2 | 
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Theſe therefore are to come behind, and give Wl 

*. 9. f.33. place unto all the former; ſo as an execute 

N „Stad. ©... f ; 
lib. 2. cap. 10 & this Way or for theſe ſued may plead debts by 

ON ſpecialty, rent, Sc. amounting to the whole il 

goods. And yet theſe debts by contrat « il 
aflumption expreſs are to be ſatisfied before E 

gacies be to be had. Firſt, becauſe by the con. i 

mon law of the land thoſe are recoverable, ad i 

ſo are not legacizs. Next, becauſe, as ou {lM 

books ſpeak, it concerns the ſoul of the teſtum ſl 

to have & alienum, all dutics and debts to other il 

men, ſatisfied before the debtor's volynt; lb 

Co. 1. 9. fo. 90. gifts or bequeſts. Alſo theſe debts by 21; Bl 

and fol. oz, tion or {imple contract are to be ſatishad by. 3 

Dane's caſe. fore the reaſonable Part of the wife or childten i 4 

to which by cuſtom in ſome counties they e 

intitled. See 22 Ed. 4. 21. and 2 Ed. 4. 1, 

and 2 Hen. 6. 16. And note that in ſuch an 

action upon the caſe, it is not of ncceſity 1 BY 

lay or ſet forth in the declaration that the ««'n- MR 

dant hath aſſets to pay all debts by ſpeciag, 

and this alſo; but if there want, the defendant 

muſt alledge that in his excuſe, for elſe it ſhal 

Vide Cro. Jac. be preſumed that he hath Aſſets. So alſo in 

Cs a An action upon a caſe grounded upon the exe- 

Paſ. 19 Jac, cutor's own aſſumption to pay his teſtator's 
Cone exe debt: and yet, as the L. Coke conceives, and 

ecutor on his upon good reaſon, as to me it ſeems, if the 

3 executor ſo promiſing had not Aſſets ſufficient 

. his hands to pay this debt promiſed, he plead- 
declaration doth ing Non Aſſump/it may give that in evidence; 

—— 1 for then the conſideration faileth; as alſo if there 

but not alloweg, were no ſuch debt due, ſince the plaintiff could 

nent tor not have recovered if he had ſued ; and ſo his for- 


bearance to ſue was no valuable conſideration. | 


CHAP, 
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CHAP. XIII. 
Of devaſtation or waſting. 


HAT which St. Paul of diſpenſers ſpiritual 


(who are as it were the executors, of the 


Wi: will and teſtament of our Saviour Chriſt) 
ch ſay or enjoin, viz. that they mult be found. 
1%; the ſame is required of theſe leſs or 

eerior diſpenſers, the executors of men's wills: 


hereof they are to be regardful, not only 
eeſpect of eſcaping damage to their own 


ates, but more eſpecially in reſpect of an 


tn which divers of our books mention to be 


m. 1. To do truly, and thereto are they ſworn, 


WW ulity to attend the diſcharge of the truſt, 3 


knowledge what is lawful or required by the 
. Now what is formerly ſaid of the right 
bod and order of payment of debts, diſco- 
ecch in much part how and by what ways an 


cut may waſte and miſ-ſpend his teſtator's 


ods, and conſequently incur a devaſtation, and 


make his own Goods liable. But of that more 


aud particularly by itſelf. And herein we 
2 Il conſider of theſe parts. 


. What ſhall be ſaid to be a waſting or de- 


ing, and how many ways that may be done. 


=. Who ſhall by this act be charged to yield 
2. Who 


ompence. 


en by executors. And in one of the books 
relations of caſes in the twentieth year of 
7. his time, there is an expreſſion of three 
ag whereto the office of an executor tieth. 


this book. 2. To be diligent, viz. with 


d do lawfully; nor well can this later be with- 
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| 3. Who ſhall take the benefit or advantzy Wl 
of it. : 84 
4. How far or in what meaſure the adyy, 
tage ſhall be taken. AY 
nac What way or by what means it ſhall kf 


.—- 
= 
* 


= 
= 

YA = 
%. 


As to the firſt, this waſting is done div 
ways. 2. By the executor his plain, palpable ln 
and direct giving, ſelling, ſpending or conſ- 
ming the teſtator's goods after his own will, leaving ii 
debts unpaid. 2. By paying what is not to k 
paid; which yet is to be underſtood, where th 
are debts payable, and unpaid. 3. By the wy |. 
formerly diſcourſed of, viz. the not obſervin ll 
the right method and order of payment. 4. hn 
aſſenting to a legatee*s having a thing bequea Wl 
ed, debts being unpaid. 5. By ſelling go 
of the teſtator's at an under value, for (be 1: .. 
appraiſement what it will, and let him ſell u 
what he will) he muſt ſtand charged to the bl 
and utmoſt value towards the creditors. 1 
if, upon a judgment againſt the teſtator or H 
executor, the ſheriff ſell ſome of the teſtator5 
goods at an under value, this is no vaſtation i 
the executor, for this difference Hody chief Bau 
makes. But ſince an executor may haply e 
vent this act of the ſheriff, by paying the cx nn 
ſum upon ſale of the teſtator's goods at the b 
value or otherwiſe, he is to be blamed to leave tl 
to the conſcience of the ſheriff or under · ei 
rather. 6. And laſtly, this may be done to tin 
executors ſmart by undue, viz. not legal, -..! 
charging of any debt or duty pertaining to 2BS.: 
teſtator, and that divers ways requiring he BE. 
fulneſs. As if an executor upon a bond of . 
hundred pounds forfeited for payment of a 3 
0 . acccy ny 
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We cept the principal, or perhaps alſo ſome uſe, 
as, or damage, and give a releaſe or acquit- 
W of the whole forfeited bond, or of all ac- 
ons, or upon record acknowledge ſatisfaction 
don judgment had; this is a waſting of ſo 
ch as the penal ſum is more than is received, 
d ſo far his own goods ſtand liable to creditors 
t ſatisſied: and ſo doubtleſs is it, if he do but 
e up the bond, having no judgment upon it, 
ugh he neither make releaſe, nor acknowledge 
isfaction. But his verbal agreement to re- 
ire or ſue for no more, or his giving a note 
receipt for ſo much as he hath received, or 13F. 3. Fitz. gr. 
vari of the bond into a friend's hands or 8 other 
a court of equity in way of ſecurity to the enjoy by. 20s 
cor, that he ſhall not be ſued for more, is no A forfeited. « 
WW aſtation, ſince ſtill the reſt in law remains fen of 2001. it 
and ſuaple. So this ſets no more upon the ming. but of 
otor's ſcore than he received. But let him 3g“ 27 H-8: 
e heed of releaſing, except he be ſure there 
o other debts demandable. Nor only is there 
ger in releaſing of debts, but of treſpaſs or 
er cauſes of action alſo. As if one take 
y goods from the teſtator, or from his exe- 
or; if the executor” make him a releaſe, this 
devaſtation, and makes his own goods liable 
he whole value of the goods releaſed : as a 
rs by Ruſſels caſe, where the releaſe of an 
nt executor, to one who had taken and com- 
ted to his uſe jewels and goods of the teſta- 
being pleaded, the releaſe was therefore 
void in reſpect of nonage; for that if it 
Id have ſtood good, it had amounted to a De- 
avit, and made the executor's own goods lia- 
3 Which, his infancy conſidered, had been : 
i. Another way of diſcharging, dangerous | 
to 
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to executors is, ſubmitting matters of dcht A 

duty, or touching goods taken away, to 6 

trement. For it by the award of the arb 

tors the debtors or wrong-doers be diſchargſi 9 

or acquitted without making full recompem 

the reſt of the value will (as to other credit 

fit upon the executors ſkirts, becauſe it wi 

their voluntary act thus to ſubmit it to arb 

tors. Thus may executors fall under prej anf I 

not only by wilful waſting or unfaithful mice 

Triage, (wherein they are not to be pitied) wil 

through incogitancy and unſkilfulnefs alſo. NY 

1 may ſay truly, that it is very hard for exif 

This diſcovery is tors in ſome caſes to walk ſafely: for = 
1 — na that, to find out all judgments and recogili 

court of piepow- Zances by or againſt their teſtators is of ff 23 

Tn difficulty more than for ſtatutes, whereof bi 3 

ſearch in an office deſcry may be had; yet ol 

this difference, that ſtatutes-merchaiit and þ 

tutes-ſtaple may be and ſtand effectual ol 

executors, though not inrolled ; albeit ag 
purchaſers of the conuſor's land "they be ra 

force, if neglect be of inrolment within tim I 

months. But where ſtatutes or recognizan IF 

lie for performance of covenants upon falta 

leaſe of lands, marriage agreements, or od A 

wiſe; how hard is it for executors to know wh 

ther any covenant be broken or not? How 

to be ſure they find out all bonds, bills, co 

nants and articles in writing, made and kept 

others, whereby any money is due and payat 4 

before debts by contract or legacies, as allo 

promiſes or debts by contract payable before 

gacies ? For the law hath preſcribed no Ir 

for their claim and demand: and whether { 

ſuch thing or mean of publication were not 
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= 
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be enacted, let the judicious conſider. To 

ain to this knowledge of the teſtator's debts, 

member that it is by the lord Brook reported, 

at in King Hen. the 8. his time, fir Edmund 

Wot being executor to fir William Spencer, 

de proclamation in certain market-towns, that 

creditors ſhould come' by a certain day, and 

im and prove their debts; but he for this was 

mmitted to the Fleet, and fined. For that 

e may make proclamation, ſaith the book, 

out warrant or authority from the king, 

ept mayors and ſuch like governors of towns, 

by privilege or cuſtom may ſo do. But 

dangers are only where there is not ſufficient - 

he tcſtator's goods and chattels to ſatisfy 

A dcbts and legacies. For where there is ſo, 

executor is not in any ſuch hazard as afore- 

This deſcry of danger may breed caution 

Qui timent cavent & vitant. 

$ to the ſecond, we ſhall have in conſidera- 

two ſorts of perſons, videlicet, 1. his exe- 

s, there being many times divers execu- 

and the waſte or devaſtation done but by 

: 2. the executor's own heirs, executors and 

WWiniltrator, viz. whether, he dying, this act 

fix upon them like charge and burthen for 

tion, as upon himſelf ſhould have lien 

ee hc had lived. 

oching his companions though all toge- 

kc but one executor, yet the miſ-doing, RS 

Pc {hall not charge the reſt, nor make their 327; Kelw. Rep. 
WS liable to recompence: as both appears by g , 5 21H. 

0 2 * and was alſo he r Go 455 e 

of Henry the ſeventh, Arno 12. of his — 

Yea of the opinion were the judges — = "oy 
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' Pleas, and ſhortly after in the King*s Bead 1 
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caſe between Walter and Sutton, ip the Clit 
in a caſe between Hankeford and Metford, ii 

theſe two caſes be not reported in print, 188 
ſurely this ſtands with rules of reaſon or ji 
that each ſhould bear his own burthen. 1 
were otherwiſe, many would decline and + 
don executorſhips, as very dangerous 9 
moſt honeſt and faithful, in caſe they will 
ſubje& to racking by the miſcarriage of Will 
collegues. | 2 1 


The executor of As for the executors or adminiſtrators di 


an executor lia- 
ble in equity for 


any waſte or 

wrong done by 
his teſtator tho 
not at law, be- 


ing conſidered as 


a perſonal tort» 


2 Chan, Ca. 217. 


2 Mod. 293. 
Chan, Ca. 303. 
Mich. 31 & 32 
Elis. . : 
Tr. 34 El. 


on; for that the teſtator or inteſtate doing 


between theſe two times was there an opinu 


waſting executor dying before he have boli 
burthen of _————— I have found com 
opinions, even in the late Queen's time. 
firſt, in the Exchequer it was conceived to 
a treſpaſs dying with the perſon, as cou 
within the rule, Aio perſonalis moritur cn 
ona. But in the ſaid caſe of Walter and ill 
the court of Common Pleas was of contrary if 
nion, viz. that this was not eſcaped by the al 
of this miſ-doer ; but the law would purſaſſ 
executors or adminiſtrators, and lay upon! 
backs the burthen of recompence or {atidi 


wrong had made himſelf to be debtor i 
firſt teſtator's ſtead, and therefore they wit 
preſent his perſon muſt with his goods 1 
amends and ſupply. And this later op 
was ſomething in time after the former. 


the ſaid court of Common Pleas agreeing u 
with this later: for there a judgment being 
againſt an executor, and the ſheriff up 
Fieri facias returning that there were nog 
of the teſtator in the executor's hands, and! 
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>: executor dying, a Scire facias upon a ſug- 
on of devaſtation by the ſaid executor de- 
ed was awarded againſt his executor, and 
t upon good debate, and ſhew of a prece- 
nt left, and reported by M. Fennour in King 
8. his time. And it was then ſaid to have 
clear, that if a devaſtation had been re- 
ned in the life-time of the ſaid waſtful exe- 
or, his executor then ſhould have been charg- 
All the doubt was, for that here that was 
Lone in his life-time, yet at laſt affirmative- 
(ss above is ſhewed) the reſolution was. 
SST ouching the third piont, viz. To whom 
advantage of waſting ſhall accrue, or who 
8 reaſon thereof ſhall charge this waſting exe- 
or: put we the cafe the teſtator ſtood indebt- 
| to A. dy ſtatute, and to B. C. and D. by 
cialty not of record, as bond, bill, &c. and 
executor having no more in Aſſets than on- 
n hundred pound, and this all being due to 
he payeth him the whole hundred pound, not 
ing any thing left to ſatisfy any of the reſt 
the creditors: hereby wrong is done to none 
A. who was a creditor by ftatute, and there- 
e he only ſhall make this executor to pay the 
e ſum out of his own goods; fince as to him 
y this is a devaſtation, or that it was at his 
tion to pay off the other creditors, which he 
duld, no ſuit being commenced by any of 
m, conſequently no wrong was done to B. 
C. And if no ſuch debt had been by ſta- 
e, but all had been creditors by ſpecialty, 
i A, only had commenced ſuit, and that 
own to the executor ; now if after he paid all If vpon fully ad- 


miniſtred »! 
K — tou O one, vel 


advantage of thi . 6 | ö alter, e have 
ſhall al My 20D, — v> (pd whole ſum welted, Quz, how the execu= 
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miſ.adminiſtred. Therefore if one have ada 
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to D. he ſtands only as to A. liable in his yi 
goods, and not to B. nor C. But if the exc 1 
tor had only paid a legacy or debt by contry 1 bi 
leaving nothing for ſatisfaction of thedebtsb 1: 
cialty, then had he ſtood equally liable to each off 1 
the other creditors. Capiat qui capere poteſt, yy 
He who firſt could recover, or by the cdu 
act of the executor could obtain payment, nil * 
be preferred, if the ſum would reach no (ui 1 
ther. For it ſhall by this miſpayment, or nil L 
converſion, ſtand with the executor as if he i 4 
not paid it nor departed from it at all W I 
matter : and therefore I doubt not but it N 
for him to give the advantage of this his en 6. 
ro which creditor by ſpecialty he will, fo sk 1 | 
ſhall ſtand free from all the reſt, no ſurplulgh = 
remaining, nor any creditor of record bei 
For if there be any debt upon record, the el 
cutor ſued by a creditor upon bond may, 1 
withſtanding this his waſting, plead in bard A 
this ſuit, that there is ſuch a record of a dl 
not ſatisfied, and that he hath no more than 
that debt amounts unto, and ſo admit ſo mui 
ſtill in his hands as he hath miſ-adminiſr 
though in kind it be not in his hand, but mil 
ſpent, or unduly paid, as aforeſaid. And wid 1 
is before ſhewed of the ſtatutes precedency e 
fore bonds, in taking the advantage againſt u 
executor for devaſting or waſting, the ſame i 
to be underſtood of precedency of judgmenl 


before ſtatutes, and debts to the King bein 


judgments, &c. : 

As touching the fourth point, viz. How iu 
the executor thus waſting ſhall incur damage «i 
make his own goods liable; doubtleſs, no fu: 
ther than the value of teſtator*s goods waſted a 
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e thereof to the full ſum, no other after ſhall, 
he is no farther a treſpaſſer or wrong-doer 
is the teſtator's eſtate any farther or deeplier 
nified; And as damages for treſpaſs are to 
proportioned to the value of the wrong done 

| loſs ſuſtained; ſo alſo in this caſe the exe- 
or by his - miſdoing doth not draw upon 
ſelf his teſtator's whole debts, but ſo much 
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payment of the teſtator's debt, if he had 
ſo miſguided himſelf in the office of execu- 
ip; which default he muſt repair or make 
d. And this proportion ſeems to me prov- 
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quantity is found, eſpecially of the goods 


Wngful perſon: and in Sutton's caſe it was ex- 

y held, that each executor ſhould anſwer 

bo moch as he waſted. 

os for the fifth and laſt point, viz. How 
= i: what manner relief ſhall be had upon 

point of waſting, for him to whom it per- 

Firſt, this is to be obſerved, that in caſe 


ntiff, no devaſtation can come in queſtion, 
hat no judgment being for the plaintiff, no 
of execution can iſſue; and therefore, if 
the iſſue of fully adminiſtred, it ſhall ap- 
chat there hath been a devaſtation, which 
ce to fail, then muſt the jury find 
de defendant hath - Aſſets, and not find a 
ſtation, as was reſolved. in the King's Bench, 


ford: for there the jury finding a devaſta- 


M 3 the 


y as the goods amounted, to which he did 
adminiſter, and which ſhould have gone to 


iniſtred. wrongfully, though there by a 


re the verdict paſſeth directly againſt the 


he late Queen's time between Hankeford and 


165 


oy the caſe in K. Edw. 3. where the value 41 k. 3. 31. 


, vi. a ſurrender of a leaſe for years left by — 36 El. in 6. 
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the teſtator, it was held void and nugatory, a 
was not regarded by the court, which ſaid tai 
muſt come in by the ſheriffs return, viz. upa F I 
the Fieri facias. Thus Aſſets being found in heal I 

*ecutor's hands, judgment is given for the pi 
tiff to recover his debt, and to have it lea 
of theſe Aſſets : nor is this finding of them = ] 
a jury againſt truth, though they be waltef 
and ſo not to be had in kind; for the exccu 
hath them in right, ſince he hath not rica 7 
parted from them; ö to che rule, "ll 1 
offeſſore habetur 9 (or injuria) defiit ph 
2 As in the 4 firſt put, this . 3 4 
not come in queſtion for want of a judgment fi 
the plaintiff ; ſo alſo where the judgment iti 
extendeth to the —_—_ s own goods by wil 4 4 
ſon of ſome falſe plea, whereof we ſhall an 
conſider : for ſince © he conſequence and \ 
fect of a vaſtation is — to make the executt 3 
own proper goods liable to the debt of thec 1 
ditor, this is altogether needleſs where the u 
ment it ſelf hath laid hold on his goods. Ml 3 
now in caſe where the judgment extends 
to the teſtator's goods in the executor's hu 
let us find the way to relieve the creditor, 3 
caſe the teſtator's goods be waſted by nm 
adminiſtring or otherwiſe ; for hereabout 8 
right way fach often been miſſed, and 2 3 
eaſily may be. In the later end of che 
Queen's time, this courſe was taken vin. J 
ſheriff returning generally that the exec I 
4+ El. Pettifer's had no goods, a ſurmife was entred, that! 
o. J. 5 f. executor had converted to his own uſe thel 
4 ſtator's goods, whereupon a writ was aum 
to the ſheriff to enquire thereof by jury d 
_ queſt, which he did, and returned, a” 99 


15 Tak 
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nd that the executor had waſted the goods; 
= thereupon a Scire facias was awarded a- 
inſt the executor, to ſhew cauſe why execu- 
In ſhould not be of his-own goods; and upon 
© Nibils returned, execution was ſo awarded: 
ta writ of error was hereupon brought. And 
hough it were ſaid, for defence of that courſe, 
it it was uſual in the Common Pleas, and more 
ourable than the other courſe, where the ſhe- 
F only returneth the waſting, or is ſole judge 
-reof, whereas here it was found by an in- 
jeſt of jurors, and . thereupon a Scire facias a- 
ad; yet did the court reſolve the contrary, 
= reverſe this execution as erroneous : for it 
aid, that upon the ſheriffs return of Nulla 
6, vix. that there were no goods of the teſtator 
be found, the plaintiff ſhould have a ſpecial | 
Sr it of F. fac. willing the ſheriff to levy the sog H. 6. f. 9. 
m recovered either of the goods of the teſta- 5 fl. f. 26.36. 
.. or if it could appear that the executor had upon formiſe 
cd che teſtator's, then to levy it of his own wg, u Pen 
ods.“ And this way, as was ſaid, the execu- facias may iſſve 
r hath good remedy by action agaipſt the ſhe- 8 
f, if without juſt cauſe he levy it of his goods; Se lib. lat. fal. 
ut the other way, viz. when inqueſt is there- 
pon taken, the remedy fails, ſince neither the 
riff doing according to the inqueſt can be 
uniſhed, nor the jurors finding falſly are ſub- 
& to any attaint, it being no verdict upon 
Tue Joinc, but an inqueſt of office, which ex- 
ludeth alſo all challenge of jurors. And where- 
that book mentions the ſheriffs ſubjection to 
ction only in caſe of his miſ-feaſance' or doing. 
'Trong ; I conceive that he is likewiſe ſuable 
or omiſſion or non-feafance” in this cafe; ix. 
or not levying the debt upon the executor's * 
M4 own 
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oon goods, where proof is made of his va 

ing. And where the book mentions this nll 

facias to be in this manner upon the ſheriff; n 

turn in a Scire facias, doubtleſs the book thei 

in is miſprinted, and ſhould be a Fieri facinil 

for in a Scire facias the ſheriff can return nothiy 

but that he warned the party, or that he h 

nothing whereby he may be warned. This tha 

is the courſe there preſcribed, that firſt a gel 

ral Fieri facias go out, and that thereupon wil 

ſheriff return generally, that the defendant hui 

no goods of the teſtator's, and that thereuali 

the ſaid ſpecial writ is to iſſue. Yet in the b 

ginning of the late Queen's time, the ven 

paſſing for the plaintiff upon the iſſue of full 

adminiſtred, the ſheriff was not permitted vi 

El, D. 185, make _ a oy _ of no Gooch to K 

2odw. and found of the teſtator's, but was enforced by th 

Were ee COUNT upon good adviſement either to levy th 

| debt, or to return a Devaſtavit: and fo it u 

done at laſt by the ſheriffs of London, much if 

gainſt their minds, and thereupon went out! 

writ to levy the debt of the executor's on 

goods, firſt in London, and after in Devonſbin 

upon a Teftatum that the executor had good 

. 6. f. 8. there. And it was there ſaid, that if no goo 

28H,8. Dy. 3, could be there found, then the plaintiff mig 
dg Ales n have a Capias to take the executor's body i 

Ireland or elſe- execution, or an Elegit for the moiety of hi 

., an be lands. But certainly I cannot find (except wit 

found vy the a difference) how this courſe of enforcing ti 

Jory u ld ſheriff to do one of theſe two can be juſt; # 

For the P1. may neither could Juſtice Fultborp in the time d 
if he will ſu ggg r S ii 

geſt the being of - - — | King 


foreign county, and this is uſyaily done, See Lib, Intr. 11. a action upon the cal; ini 
eie return of devaſtat,"contra facr, ſui debitum, 28 H. . | 
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3g ng Hen, the ſixth approve it. For a jury 
one county, may find Aſſets in another county, 
Las reſolved in the time of King Henry the 
och, which, yet was underſtood of goods 
WD cable, not of lands. This then thus being, 
k jury of Kent find Aſſets which be in London 
Eſſex, how can the ſheriff of Kent, where the 
jon was laid, levy the debt recovered by or 
of theſe goods? or, ſince he cannot, Why 
uld he be compelled to make a falſe return 
a waſting, when the goods remain unſpent 
| unwaſted in another county ? Why rather 
uld he not be ſuffered to return according to. 
b, that there is Tur within his county 
bailiwick whereof the debt may be levied, 
e even his oath tieth him to make a true re- 
Nor is this contrary to the verdict, find- 
Aſſets generally; and this ſo returned upon 
tatum, the proceſs may be directed into the 
t county. But in the Taid caſe it was repli-. - 
0 plea o fully wy yg: that there 
eis in Eſſex, the action being laid in 
laleſex, and Me NL it ſeems bg deck 
trial was to be by a jury of Middleſex, which 
the book, may find the Aſſets in Eſſex: 
there the plea was demurred upon, and beld 
pod plea; which proves, that although the 
btorineſs of the Aſſets make them ſubject to 
notice of a foreign jury, yet is it not like 
tranſitory, and not local, for that muſt 
pleaded to be done in the place where the 
dn is laid, though in truth not ſo. But had = Ma. Bro, at- 
been joined "upon the point, methinks it teste 
ld be tried in Eſſex, where the Aſſets be 2 
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1H. 6. f. 18. there. And it was there ſaid, that if no'good 
8H,8. Dy. 3. could be there found, then the plaintiff might 


foreign county, and this is uſpally done, See Lib, Intr. 11+ a action upon the caſs ford 


make ſuch a general return of no goods to . 


court upon good adviſement either to levy tht 
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own goods, where proof is made of his walz 
ing. And where the book mentions this Fig 
facias to be in this mapner upon the ſheri g 
turn in a Scire facias, doubtleſs the hock che 
in is miſprinted, and ſhould be a Fieri fan 
for in a Scire facias the ſheriff can return nothing 
but that he warned the party, or that he haf 
nothing whereby he may be warned. This the 
is the courſe there preſcribed, that firſt a pes 
ral Fieri facias go out, and that thereupon t» 
ſheriff return generally, that the defendant hat 
no goods of the teſtator's, and that thereupa 
the faid ſpecial writ is to iſſue. Tet in the bs 
ginning of the late Queen's time, 'the'verdi 
paſſing for the plaintiff upon the iſſue of full 
adminiftred, the ſheriff was not permitted y 


found of the teſtator's, but was enforced by th 


debt, or to return a Devaſtavit: and ſo it w 
done at laſt by the ſheriffs of London, moch 
gainſt their minds, and thereupon went out 
writ to levy the debt of the executor's om 
goods, firſt in London, and after in Devonſhin, 
upon a Teſtatum that the executor had good 


2.4. After d have a Capias to take the executor's body n 
reland or elſe- execution, or an lepit for the moiety of hy | 
. lands. But certainly I cannot find (except with * 
found un tbe a difference) how this courſe of enforcing te Þ 
on ita, ſheriff to do one of theſe two can be juſt; 0 
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ing Hen. the ſixth approve. it. For a jury 
one county, may find Aſſets in another county, 
was reſolved in the time of King Henry the 
igbch, which, yet was underſtood of goods. 
oveable, not of lands. This then thus being, 
\ jury of Kent find Aſſets which be in London, 
Eſſex, how can the ſheriff of Kent, where the 
tion was laid, levy the debt recovered by or. 
t of theſe goods? or, ſince he cannot, Why 
jould he be compelled to make a falſe return 
a waſting, when the goods remain unſpent 
d unwaſted in another county? Why rather 
jould he not be ſuffered to return according to. 
ith,” that there is T within his county, 
bailiwick whereof the debt may be levied. 
ce even his oath tieth him to make a true re- 
rm? Nor is this contrary to the verdict, find- 
A ſets generally; and this ſo returned upon 
Ratum, the proceſs may, be directed into the 
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vg": county. But in the ſaſd caſe. it was replie, 
o de plea of fully adminiſtred, that there 
"ere {ſets in Eſſex, he” ain" 1 
aer, and yet, as it ſeetas by the 
al was to be by a jury of Middleſex, which 
che book, may find the % in Efe: 
chere the plea was demurred upon, and held 
ed plea; which proves, that although the 
0Þ"Vtorineſs of the A eis make them ſubject o 
10 notice of a foreign jury, yet is it not like 

IP act cranſitory, and not local, for that muſt 


pleaded to be done in the place where the 
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ould be tried in Eſſer, where the Aſe be greg 
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laid; the rather for that perhaps they may if 
real chattels, viz. lands leaſed to the teſfatg) 
or other lands of him appointed to be fold fy 

t of debts, which, as heretofore hal 
been held, a jury of another county,catingt find 
Befides, although ſuch a foreign. jury may ful 
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other moveable Aſets, yet is it at their che 
they are not tliereto cempellable, as elſewheres 
holden: Here then may be the difference, my 
That if the Aſers be found to be in the cn 
where the trial is, there the ſheriff. of that cound 
cannot return Nulla Bona, wieter 80008 a 
the executor had waſted: but if there be now 
dict at all touching A eis, judgment palin 
againſt the executor upon a demurrer,  conkt 
$0 if the proceſs fh, Nihil dicit, or the like; there maythel 
for execution go riff thake ſuch a return of Nulla bona T eþai 
—— eee qoy devaſtation ; ING 
wherethe verdi where the verdict either findeth Aſſets gener 
Cee was hela not finding in What place they be; or expid 
 inScac.31El- 28 findeth them to be in another county, ava lil 
— K 3. Rot, fote we found may be done by a jury of L 
303. 4El. Dyer mn of Aſſets in Ext. 
Bur 48.6. 12, Ih King Hey the eighth his time, as a li 
without nay Sc- after the ſaid C ichefter is by the L. 1 4 
raft, re:urned, a Ported, the ſheriff returning upon the Hai 
— 9 auer cla, that the executors had no goods of 
and dee 9 H. 57. teſtator's, did add in the fame return, that 
Bro. Fx 20. A. Of the two executors had waſted, and-thereup 
Fi.fac. abſolutely 4 Hi. fac. was awarded againſt him; and up 
Anden. 80 oH.6. Sri. fect returned, and default made, execul 
49, 50. Amanu- was adjudged, and awarden againſt his god 
11. C. 204 Mg ONLY. And this courſe of Sci. fac. both 
aant, 12 H. . L. Dy. (as elſewhere I find it reported) and! 
Verler ad. and ot, temp. H. 6. approved. But I am perpt 
all che other fer- Vith doubt what plea the enecutor commy 
jeants e contra, +> | | 


2 El. D. 385, 
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ſe, for ought I can conceive, Here again it 
nuſt be obſerved, that in the caſe of Chicheſter. 
he judgment was had upon trial of fully ad- 
niniſtred : but in the other caſe in the time of 
ing Henry the eighth it was upon canfeſſion 
hich is all one, as I take it, with condemnation 
pon demurrer, or Non ſum, informatus, ox trial. 
pon Non et fafium to the bond, or a releaſe 
o the teſtator, or the like. Now between all 
heſe and that of Chicheſter there is a broad dif- 
erence : for there the defendant being con- 
nced by verdict to have Ae, which. if they 
ntinue not in his hands in Kind, muſt be an- 
rered out of his own” goods as waſted, there- 
ore the Fieri fac. to levy the debt of the te- 
tator's goods if any found, or in default. there- 
pf out of his own goods, is very agreeable and. 
purſuant'z but in none of the other caſes is there 
ny ſuch trial or conviction of the defendant's 
aving Aſſets, ſo as it reſts eque dubium Whether Co. 1. 5. f. 31. 
hey have ers or not: and therefore it. may 2. „ a k. nes 


— 3+ 5 5 ow». 


2 |= 


— 


Lvrit in that caſe; and To ſhould T have thought, adness iz 


fL had only ſeen the report of Pettifer's caſe. 2 Pl. replied 

But looking into the record, and finding the 008 ond, 
ondemnation there to be by Mbil dicit in 8 —— 
| cannot. uphold any diſtinction of courſe in re- demp. If neither, 


ect of the ſaid difference of caſes. Nor in- be mat ſo re- 


ieed doth that courſe directed preſume that the thinge 
Xcutor either hath'Aſers, or hath walted _ 
| c 


tem ſomewhat hard and harſh. to ſend out ſuch 266. b. A reco- 


and do no- 


172, 


* Foyt 


1 Point 1 2 
P.& M, Dy. 
103. b. 
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but WR... that if Aﬀets, &c. then the lex 
ing ſhall be one way; if waſting, then, anothey 
way: ſo if neither, Nibil fend. 

Where the huſband ſurviving the 5 7 95 
be charged in equity upon a Devgſavit, Vid 
1 Lit, 670. upon equity of the ſtat, 30 C. 
See . * 1 


1 3 
9 1 4 


* 1 1 3 


2 renne, % o . . . * = * 14 I. 
” 
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| 0 H 1 p. xv. Is ae 
Ws, an executor of. Nis 0201, u 


N 


ri 1 


0 begin with, ſome ache. Feria 
on of this man; he is ſuch as Ta e$ upot 
bim the office of an executor. be intrulion, nd 
being ſo conſtituted; by the teſtatgr ; 9700 cealcdy 
nor for want of fuch ee 6b 9 10 
the ordinary to adminiſter. Touchi 
we will conſider in cheſe ee, an nd 
method; iz. 
* That ads or fnnfrinedtings of ca an one 
not Hts executor nor adminiſtrator, by righy 
ſhall make him to become an executor by. wrong 


Vide five. more, per Stat. 43 El. ap. 8. 


2. In what manner and by what' name ſuck 
ſhall be ſued, eſpecially when another than he i 
executor-or adminiſtrator, or himſelf after ſud 


; act becomes adminiſtrator. 


3. How far he becomes liable to creditan 


2 and how, and to whom. 


4. What acts done by him mall ſtand firm 5 


| if he had been an executor by right. 


. See a late ſtat. 43 El. cap. 8. hereabout. 
As to the firſt, it was in the time of Quern 
Mary doubted, and Hot refolyed, Whether 5 
; ſ 


, #4 
& JS 
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f his own wrong, without any farther act. And 
the beginning of the late Queen's time the 2 
yer ſaid, that the poſſeſſion and occupation of, 
F medling with the goods is that which gives 


tor. But doubtleſs creditors muſt look farther 


- ſo intermedling be executor or adminiſtra- 


inſt an executor as adminiſtrator, or againſt 
adminiſtrator as executor, will prove ruinous, 


ator ſued as executor did not plead that ad- 


rally denied that he was executor, or admini- 
ed as executor z the Lord Dyer held that it 
uſt be found for him, yet left it doubtful; but 
clear and fafe way had been to have pleaded 
» adminiſtration, Sc. and in the former caſe 
Lord Dyer ſaid, that one intermedling only 
but the funeral, and laying out money, there- 
e an overſeer or conductor, or he who hath 
ers of the ordinary ad colligend. viz. to get 
| keep the goods in ſafety, and he who in- 
medleth by virtue of a will truly made, but 
trolled by a later will after found and proved, 
y free himſelf from being an executor of his 
n wrong, by ſpecial pleading how or in 
at right he intermedled, and traverſing his 


aly ſcifing and taking into one's Hands the 
dods of the deceaſed did make one executor 


rice to creditors whom they are to ſue as exe- -- 


'4 


z El. Dy; 166" 
& 167, So alſo 


Fo 0 


Is 


fore ſuit; for elſe can'they not know whether 
r; nor conſequently how to found their ſuit 
phtly and ſafely for good ſucceſs ; fince a ſuit 
d fall to the ground, Yea where an admini- 


nitration was committed unto him, but ge- 


13 & 14 El. Dy. 
305, 306. 1 El. 
Dy. 166 & 167. 
See l. intr. 322. o. 


iniſtring in other manner: and that this tra- 

ſe need not, nay may not be, was held in the 

le of King Hen. 6 and 7, for that ſuch acts 
E amount 
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7H. 6.28. 2% amount not to any adminiſtring at all; and why 
jnvar. zar. b. NO adminiſtring at all is confeſſed, ſuch 4 
where he con- yerſe of not adminiſtring in other manner al 
neral, hetraverſ- ſanant, and not legal. But let us look ha 
bu. za. ahas upon theſe ſeveral points exempted by the la 
by letter ad «ol- Dyer, and we ſhall ſee ſome cautions necel 
4 touching them and their ſafe entertainmat 
& tx. Firſt, as touching the point of burying | 
1. 6. aa. dead, it muſt be underſtood to be with i 

expence of the deceaſed's goods, and ſo it 
expreſſed in the ſaid book of Hen. the 6th 
time: elſe for a man out of charity to layi 
of his own money (not intermedling wich 
oods of the deceaſed) to bury a friend, þ 
tle colour to involve him ſo Going in an 
cutorſhip by wrong. Taking the caſe t 
ſuch perſon lays out or expends, of the { 
ceaſed*s goods or money upon his funeral, | 
muſt be taken touching the meaſure, and 
portion whereabout. Though I can give 90 
ticular and diſtinct limit, yet doubtleſs et 
meer neceſſity, wiz. church-duties, . « 
leaſt decent ſuitableneſs to his quality muſt 
the bounds. And herein to as I thi 
this later muſt either be utterly excluded; 
held within very narrow compaſs :. for what 
ſon ee 
ving (though perhaps entailed lands of 
value) yet goods not ſufficient to pay his de 
ſhould have an hundred pounds or more of 
which ſhould ſatisfy creditors, ſpent in-pomp 
interring of him for his worſhip and reputati 
Next, overſeers may only be-excuſed- for i 
ing to preſerve and keep the teſtator's god 
not in caſe they expend or diſpoſe thereof. 
alſo for him who is authorized by the ordill 


* 
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o collect, for if he ſell or diſpaſe of any (chung 
goods otherwiſe ſubject to periſhing) it makes 
him an executar by wrong, 88 was reſolved. in Lib. intz 322. 6 
he late Queen's time, notwithſtanding that by #5 3s: Dar 
- ordinary's letters he was expreſly directed or fold leet | 
yarranted ſo to do; for it was ſaid, the ordinary aur e hi 
imſelf could not ſo do. As for him who ad- mare. 
iniſtred by virtue of a will after diſproved, or 
ontroled by a later, he muſt not doubtleſs ſtand 
ree for the goods before adminiſtred, but either 
u rightful or wrongful executor ſtand liable to 
e creditors. Nor doth every ſuch intermed- - 
ing by one out of all theſe excuſes and evaſions : & 2 P. & M. 
s would be an adminiſtration, make one an 271. C. 48. 
xecutor by wrong, If one do but an 
orſe of the deceaſed, and tie him in his houſe or 
able, this makes him not an executor, ſaith. Pau 
Wulſtice, all like acts or iotermedlings; as he that 
delivers to the wife of the deceaſed her apparel, 'R.6-12, 1. 
it leaſt if it be no more than is convenient to I. 3 K. 
er degree. But if ſhe take, or another deliver Fenner jus. 
more than ſuch to her, ſhe or he becomes an 2 4 ful 4 
xecutor by wrong. But now let us come to property out of 
| difference, where there is a rightful executor, — —— * 
and a will by him proved, os adminiſtration execvtor by 
ommitted; for there ſuch light acts or inte- 
edlings ſhall not make one an executor by 
wrong, as where there is no other of right to 
de ſued. As if one take goods wrongfully 
rom ſuch a right executor, this (though he 
vert them to his own uſe) makes him not 
executor by wrong, but a treſpaſſer to the 
ghtful executor or adminiſtrator, who even 
or theſe * once Aſſets in his hands, ſtands. 
adle to ſuits of creditors, they being- neither 
Kia | lawfully 


- 
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If the goods be [awfully evicted nor rightly: adminiſtred: þ 
— Mo fhere had been no executor at that tin 
them after the Or no Will proved, nor adminiſtration” com 
— executorby ted, then ſuch taking of the deceaſed's poo 
— into a ſtrange hand had made an executorſy 
2. .. by wrong. And thus was the difference la 
Senn E. Ce. lb, reſolved, as is reported by the L. Cote in 
6.53&54 Caſe between Read and Carter in the d 

Pleas. | . Rg | Fa. ' 14. 
Yet this farther difference was there held, 
That although there be an executor or adni 
niſtrator by right, yet if a ſtranger take up 
him to receive debts and rfake acquittances, 
to pay debts, claiming to be an executor, hel 
ſuable as an executor by this act: and ſo ao 
the late Queen's time was held by fix juſtices 
2 Elis. D. 160. b. as touching the receipt of debts and making a 
quĩttances; but the book mentions not whietht 
any other executor then were, or not. But 
7H. 5.20, the point of bare payment of debts, From 
makes another difference, viz. If a ſtranger 
with his own money pay the debts of a friend 
deceaſed, and not with the debtor's; this is but 
an act of charity, and makes him not an es 
cutor by wrong: otherwiſe, if with the debtor! 
money. Yet to this another difference mult bt 
added, viz. That if he thus paying with hi 
. own money, have taken into his own hand 
goods of the deceaſed; then is his payment 
preſumed as by or out of the value of thel 
goods, and ſo makes him an executor by wrong 
Contrarily, if he have no ſuch goods in Iu 
hands. And in the point of intermeddling with 
and diſpoſing of the teſtator's goods, where an- 
ther executor is, this farther difference is to be 


added or underſtood, viz, That where the * 


l 


taken never came actually to the executor s 
nds, but were in a remote place, there this 
ter becomes executor, For as it were miſ- 
jevous to the executor, if he ſhould by a poſ- ... 
gon in law caſt upon him, ſtand chargeable. 
h theſe goods in remote places purloined, as 
ts in his hands; ſo were it as miſchievous to 
litors, if neither executor by right, nor this 
ger as an executor by wrong, ſhould ſtand 
le to creditors for them. It is true, that 
right executor may ſue and recover da- 
ves for them, and that ſo tecovered ſhall be 
%; but the creditor hath no mean at the 
mmon Law to enforce him to ſue, and-per- 
os it may be a cold ſuit. And with theſe 
litions I think that late reſolved difference 
y ſtand firm and ſound: Let in former 
es, without ſuch difference, the taking only 
| poſſeſſion of the goods of the deceaſed was 
| to create an executorſhip' by wrong, as 
2p ſaid in the time of King Edward the 59 E- 3fo.g 
1; and eſpecially if the act were ſuch as 
oved the p y of the right executor, r. 3 Els. 
Juſtice Fenner in the late Queen's time ſaid, 
250 F SY 3. $11 an 
v and by what name ſuit ſhall be againſt ſuch, 
r 


r 


3 
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Ouching the ſecond point, viz. In what, puter, 
manner ſuit ſhall be againſt ſuch: Firſt, 


4 4 þ 4 . 9 .*_ 
oeral, this uſurping executor is not in ſuitL. 5 f. 4 72. 
e diſtinguiſhed by name from the right ex- WA 
, but to be ſued generally by the name 21 H. 6.3, 


xXcutor of the laſt will and teſtament of the 
r 1 | de- 
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Vi wp lib. g unct; 17. 
3 = 155 $5. any ad 9 be ns : 


Raft vera 


Co. lib. intrat. 1 muſt prove that. 13 
is de wd be 1 e ſuch or the like 7 9 
| ſelec, It hath been divers tit 
propria. 39 H. IS A Tight executor, an 11 angtl 271 0 
7.47 N 8 niſter by wrong, it is at the election of £ 
9 E. 4. 14, 15 either to ſue them jointly together, gt. ang 
7 70 &M. both of them verally and 1 — himſelf, By 
T4 33, Where adminiſtration is committed, —_ 
ſo adminiſters. by wrong, theſe capnat by 
together as adminiſtrators; for though one 
be an executor by uſurpation or wrong, 
none can come to be an adminiſtrator hy 
aß H. 6. 31. ſince no other but ſuch as receiveth that pail 
from the ordinary can ſo. be: therefore in 
ale there is a neceſſity of ſuing him apart 
by. himſelf (who fo. ufurpeth — 
e name of an executor. | = 
80 if 4. adminiſter the goods of B. 0 
ing executor. nor adminiſtrator, and aftet tha 
ſuch doing and diſpokog of the goods, be 
taineth ene of the goods of Nh 
goods left or coming to his hands ſinge-the 
miniſtration committed ſuffice not without 
other debts received or releaſed, or. goods 
before, to ſatisfy creditors : now if any {ut 
R. 3. 20, by the name of 3 hoy he ſhall hart 
farther relief than according to the value 
tent of the g t in or Come, into his H .. 
fine the adminiſtrazion, committed a and d 
21. 6. 8. ir be Fully ad miniſtred, he ſhall get nothing: 
don me dem. they remain ; unadminiſtred,, but amount 
—_— Wahre his debs, A malt eh: Wm 


3 


>£Rtion; and if he will be relieved; or ſatisfied 


dminiſtration was committed to him, and 
demand judgment, if fait ſhall be againſt him 
g executor, then the plaintiff muſt in the re- 
plication, as I take it, ſet forth the ſpecial mat- 
er, viz, how the defendant did adminiſter be- 


pne to whom adminiſtration is committed do 
devalt, and this adminiſtration is by ſuit repeal- 
, becauſe he was not the next of kin, and ad- 
miniſtration is committed to another; now a 
reditor who would be relieved out of the 

vaſted, muſt ſue that firſt as adminiſtrator, and 
not as executor of his own wrong, ſaid Popbam 


that time. . 
S for the third, viz; How far this executor 


noxious to ſuit z conſider we theſe things. 

Firſt, He becomes ſubject both to the action 
of the executor, who hath right to the goods 
wongfully intermeddled withal by him, though 
it were before proving of the will; and alſo to 
the action of the creditor, who hath right to 
the ſatisfaction of his debt. Em 

Secondly, As touching the meaſure- how far 
he is engaged, doubtleſs he is not by his wrong- 


Whole account of the teſtator's debts ; but only 
| N 2 {a 
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the writ ſhall as 
bate, elſe not, an 


ot of the goods before diſpoſed of, he muſt ſue was of ola con- 
| as executor of B. And ſo was it ruled and Suse v. 
ſolved by Gawdy and Shute, juſtices in the —— | 
King's Bench, in the late Queen's time, viz. T. Ceo. E. 10. 
bo Elz. And if this now adminiſtrator Jes. —.— 
ll plead in abatement of this action, that 


ore ad miniſtration to him committed. But if 


ful adminiſtring become chargeable with the 


ef juſtice, for he did rightfully adminiſter for va, 3. 183. 


Point. 
of his own wrong becomes liable and ob- — 


n n 1 _ — 
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| x 5 ſo far, and with ſo much thereof, as the poal te 

which he ſo wrongfully adminiſtred amoumt wii; 

to. (Yet he muſt look to his plea, glſe by 0 

he may draw all ſued for upon himſelf ; iH ec 

deny his being executor or adminiſtrator) ," Md 

Co. lib. intr. this ſeems to me proved by the caſe in-the tin 2 

Fl dc ec. of Edward the third, where the inqueſt fowl e. 

not only the adminiſtring or intermedling . 

the executor wrongfully, but found alſo, by (ar: 

rection of the court, (as it ſeemeth) what th 

value was of the goods ſo wrongfully admin 

ſtred, which hath not been material, if the ab 

miniſtring of a peny had made one as far chag 

able as the adminiſtring of a pound. Beſide 

if it be ſo that a rightful executor waſting good 

of the teſtator to the value of 20. ſhall, be 

farther charged than that value, then double 

ſo ſhall it be alſo in this caſe, for both be n 

ful adminiſtrations : only this difference there 

between them, that in one caſe the adminiſtratig 

| is by a wrong perſon, and in the other caſe i 

x El. Dy. 167. à wrong manner. Nay, the Lord Dyer dot 

cap. 12. not ſtick to call him who adminiſtreth wrong 

fully, or in undue manner, expreſly an execute 

by wrong, in the caſe of Stocks againſt Porin, 

though he were rightfully executor, becauſe he 
did diſpoſe or execute wrongfully, 


« Point, S to the fourth, . viz. What acts done it 


= , 
9 J 


What zcte of hi . . . - :, 
of fon, him or by him who is an executor of hi 


own wrong ſhall ſtand firm and good, as done 
by or to the right executor: ſuppoſe, firſt, that 
the deceaſed were indebted to him 204, wid 
thus uſurpeth executorſhip, whether may bt 
pay himſelf or not? And this point was in — 


* 
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te in the Kings Bench between Coulter and one M- 40. 42 k. 
gland, executor of Hunt, where it was ſtrong- Mich. Gro, El. 
objected, that notwithſtanding the rightful f. 53% 
zecutor or adminiſtrator , might puniſh him, 
d recover againſt: him, for the goods which 
adminiſtreth; yet another creditor ſuing him 
executor generally, and ſo affirming him to 

(for there is no ſpecial form of writ or de- 
ration to diſtinguiſh an executor by wrong 
om a rightful executor); he ſtands as againſt, - 
m in the ſtate of a righful executor, and there- 

re may firſt pay himſelf before he pay others: 
d of that mind at the firſt were Fenner and 
auch juſtices; yet did they admit that this pay- 
ent ſnould not ſtand good as againſt the right :- 
executor or adminiſtrator. And Popham 


— 
— 


Wr 


= i 


10 2 
pd Clinch held ſtrongly, that neither ſhould it 
ad good- againſt other creditors; for then e- 
ry man would ruſh upon the teſtator's goods, 


d be his own carver in payment. And where- 
it was ſaid at the bar, that the Lord Ander- 
1, upon an evidence at Guildball had ruled it 
wiſe. Popbam at another day of debate of 
ie ſaid caſe related, that the Lord Anderſon did 
eny that he ever ſo ruled, or was of that opi- 
ion, and farther informed, that both he and 
ſtice Walmſley, Periam and Clark, Barons, did 
ree with Popham and Clinch in opinion. Af- 


r which, Juſtice Gaudy, as alſo Fenner, if I 
is "take not, changing their opinions, and con- 


urring with the reſt, judgment was given ac- 
ordingly. In the debate of this caſe queſtion was 
nade, if ſuch an executor by wrong pay a debt 
d another creditor by ſpecialty, whether this 
hall not ſtand. firm and good, ſince he ſtands 
able to creditors. ſo far 'as the goods by him 
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adminiſtred do amount. And it was age it 
by the better opinion at leaſt, that chis tou t; 
ſtand firm and good; fo as if the payment .] 4 
- . out of his own goods, he might retain to hi ore 
felf in lieu thereof fo much of the goods of i Jo 
teſtator; for here he doth not, as in che * 
caſe, ad vantage himſelf by his own wrong ! bt 
that opinion, allowing this payment to rec 
muſt, as I think, be underſtood wieh this t 
rence, viz, that this payment 'ſhall' ſtand ain 
gainſt other creditors, but not as 3 1 
right executor or adminiſtrator: for then M. 
ſtranger might uſurp the office of executor, ar 
take from him that liberty and election, o 
fer which creditor he will in firft "paymany”c 
yea, might take from the executor" ni 
pay himſelf before others, in caſe there we | 
debt due to him, which were very oe 2 
Of addition and alteration A the fete 4 he " 
B's 0 
g Pointe K having conſidered what the C Conti | 
| Law is and willeth in the premiſſes WP" 
vs now ſee what alteration or addition à Wy" 
Leuten of bis ſtatute hath made. In the laſt parliament f 
$atuce, the late Queen Elizabeth, conſideration ben 


had of ſubtile getting into mens hands goods d 
an inteſtate by deed of gift, or leiter of atm 
ney, from one of ſmall or no. ability, to bel 
ſuch ſubtile contriver hath procured: adrninifim 
tion to be committed; and ſo himſelf - 
ſtand free from the ſoit of creditors,” the wr 
niſtrator himſelf either not being to be found 
or not being of any value to fatisfy crediton] 
is Was therefore enatled, that every perſon hes 


mm 7” 


The Office of an Executoz. 
ng or having any goods or _ in- 

t; — or any teleaſe or diſcharge of any Hebt 
duty belonging to him upon any fraud, as 


o value, (except in ſatisfaction of ſome juſt 
{ principal debt, to the value of the goods or 
bis due from the inteſtate) ſnall be charged as 


thoſe goods und debts amount, deducting all 
ncipal juſt debts to him due, and payments 
him made, which a lawful executor ought to 
we paid. Here have we a'"touch' of all the 
ts precedent, or at leaſt three of them. + 
1, We have firſt 4 new executor by dag 
hough intermedling under tlic title of an ad- 
niniſtrator. 

2. We dre a km of the charge by hi i. 
urred, ſuitable to our former expreſſion... 

3. Laſtly, we have to him an allowitits 6. 
Jebts owing to himſelf,” or duly pa 


d another executor by wrong. 


INCE amidſt the leas pleaded by Sb 
tors there is ſuch I erence, as that ſome in- 


luce one kind of * ſome another, fome 
drawing 


r 


oreſaid, or without conſidefdtion of or near 


ecutor of his 6wh wrong, {6 far as the value 


aid to others; 
Fhich is more than we have ac ved allowable | ; 


100 The taking of goods after admidiſbistion 
We ranted, den riot tnake un eecutot of MO 
ons. Salk. 313. — 
3 #7 1 Au FR 1 — | n * — 
c HAP. xv, 
o fleas by dhetutors, ab! WIS be bh, which 
moſt prejudicial 10 them. 
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drawing more loſs and burthen upon executy 
than others: let us conſider of the, difference 
ſp as light may be taken to chuſe the ſaleſt q 
fitteſt for each caſe, | * "0 ail 
— — If an executor do utterly eſtrange bitt 
H.6.19,20. Bro from the executorſhip, ſayings that he wn 
Strat; ver executor, nor ever adminiſtred as execuy 
mtr.; 22433 (for that muſt be added) then if the iſſue bet 
JK. G. 33. 0. Ken pon the - and it be found againſt him 
the plaintiff ſhall haye judgment to recoyay 

not damages only, hut even the debt itſelf, ou 

of the proper goods of the executor; if non 

of the teſtator's can be found to ſatisfy it. And 

this ſhall be thus not only where it is found thi 

the defendant was made executor by the will, and 

proved it, and ſo cquld not chuſe but know ity 
ut gven alſo Where he had never proved the 
will whereof he was made executor, nor en 
adminiſtred by virtue thereof: yea, though te 

did before the ordinary refuſe to be executor 

tliis will, or to intermeddle with the execution 

thereof; yet if any ather named executor with 

him did prove the will, or did not xefuſe tobe 

executor, let ſuch other refuſer take heed 

pleading that plea. For truth is againſt the il 

part of his plea, viz, that he never way en 

cutor; and fa the verdict, which muſt be Fer 

tatis dictum, muſt needs paſs againſt him, and 

make his own goods liable as well to debts a 

damages. What if no other were made execus 

tor, but this only who refuſed before the ord 

nary ? May he ſafely plead that he never wal 

executor? I think not, ſince he ſo was executor 

before his refuſal, that he might have relcaled 

all debts due to the teſtator, and given away ll 

ſon ae the vet Bis goods z, therefore J think he muſt plead fe: 
(or was dat. SR | clally, 


WL : bo 
„ 
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The Office of an Exetutoꝛ 
ally, ſhewing his refuſal, and not generally de- 
his being executor. Nay, admit he) never 
25 once named, made, or intended 70 be made 
ecutor, yet having pleaded this plea, that herbe ple of ne 
ver was executor, nor adminiſtred as executor, |: + — . | 
it ſhall be found by yerdi& that he did admi-was executor, 
er or intermeddle as executor, the ſame blow greg an Uch. C 
burthen falleth upon him: for then the later Ent. 144. But i 
of this plea is found untrue, yea the whole mpg a 
jon the matter, for by this ad miniſtring he be- otherwiſe; y ; yet 
ne an executor of dig _ wrong, oo the aal, Cs. in? 
ial of this executorſhip,hy;wrong or u > ya 148. a, 
n ſhall be as penal to him as the denial ot — 


heful executorſhip. The like law, Where che * See Co. lib, in- 


cutor pleads a releaſe made to himſelf, or a Sende 145· b. 


ment of the debt, or other performance! of ud. — 
condition made by himſelf. Nay, I find i in gu. in c. B 
later caſe the judgment entred generally bon, E d 
jinſt the defendant, as againſt another for his — yemd. 
n debt, not being executor. And the reaſon — an fu 
the law makes theſe ſo penal to an executot —— 
becauſe his plea is not only falſe, but Mieac. — 
nod thereof was wilful, ſince it muſt of —— — 
. — 
t eſe ey proved;anc nen & 
bad been perpetual, bars, at leaſt, —— 
defendant : firſt indeed had not been — cl. rage. 
againſt * — being in truth 1 QfiReade's caſe, 
niniſtrator., But if the executor had, pleaded re: — Hogg 
leaſe made to his teſtator, finding Tock, »Afi'Co. Lib. Ince 
among his writings, Which yet was either zei * ce, 
ged, or never both ſealed and delivered by:tetatoris 6, &c:; 
plaintiff as his deed z i be plead: pay- g nes 
ment for — . 
; her perform; Co. Lib. Intr. 253, and 22 7B. 4. 8. See Bro, Os 
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ment made by his teſtator; neither $f 4 

pleas found againſt him ſhall cauſe the 9 

to faſten upon his 'vwn goods: ſo if he den ng 
the bond or bill, 'wherevpoh the fule is roh 

ed, to de the reftaror's deed: For in 11 1 þ 

Ciſes tlie truth being: now known t6 ih, 

might honeſtly and reafonably cone ve x tf 

© avs Gd lead. But what if he lea fh 

| miniſtred, and this be found a againſt him, wi 

| reſted in his own knowledge? Shall not this 

tv ib expoſe" his on gods, in defeck af 

4 5 teſtator's, to che ſuklsfacton of this ü 

it ſhall not, for chat 'thebgh"this" Were 

pPlwkea, and that within his own knowkdge,y 

e wWaz it not a perperuul bar; for If It hid | ti 

5 ſo found as was pleaded, yer Afets epwing 

det to the band ef the executor, the ph 

Singer bs mould Xhen have Felief and ſatisfactichi 0 

theſe finte acerued e. If any alle You! 

„ Jets may after come, T wilt dene 

cb three inſtances. Fjtſt, it may be by tet 

of debts before with-Holdeh, or of da 

goods taken away, or by voluntary Payife 

A2 debt not before due; For that 1 | 

pw was not come. Secondly, wy or” the teſt 

a leaſe for twenty years, did demiſe 

| fume tþ 5 F. for eke Wheſe term, if e 0 

fould ve; if he were alive thi time of 

ä — but now is dead, tlie term 0 

tinuing'; this is now Aﬀets, which befor 

not, whilſt it/was'bnt-a poſſibility f 4 U 

whites Other inſtances might de given, bit ek! 


===> 0 
e rr neg ae oon Lib. Titty, UL am: 
murrer. 1 Thav ce men fer dk 
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Food bound in ſuch a ſtatute, or that there 
« ſuch a judgment againft him of debt to the 
ng, beyond the ſatisfaction whereof the goods 
ld not reach; this is in effect a fully admi- 
d, though ſpecial,” and not general; and 
law is alike {as I take it) in all theſe cafes, 
to the not making of the executor's goods 
le, But in all theſe caſes, though the debt 
all not be adjudged upon the executor's o 
ods, yet the damages (hall,” in default of the 
tator's 'gbods to ſatisfy them. / And in theſe 
es it is not material Whether the judgtnent 
ed upon trial or demurter. ' Nay, if the de- 
ant executor plead no plea, but confeſs the 
tion generally, or be condemned by Non ſim 


1 


But he may, I 


over the debt only out of che teſtator's goods, judgment for 

d the damages of the erecutot's goods in de- non am come 
| of the teſtator's. What f the executor de- be hall bs 
ant confefs that he have ſets to tiſe value f. 223. In Te- 
ſham's caſe de- 

f 


ment on demure 


e plaintiff? Shall he then Have an additional 2 
dgment for damages in reſpett of the fortner? bonis que fuer. 
think he ſhall have coſts, hich commonly fun fg. i mne, 
thor in the name of damages; but without a ſais habear, &c, 
t to inquire of d „none being found bunt dan 


amages, - Yet in the boch ef Entries 1 Hod &. f bad. 
d. damages-afſefſed by tile court upon 2 con- 5 
Lamages -alſefſed by rern 5 0, f 


formatus ; the judgment is the Tame, vrt. to fn d forbearſs 


againſt rer for plaintiff is / 


verdicts, the court doth not uſbally adjudge pr=4. de bon, & 
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feſſion in a HY/rit of rationab. part. Sonor gg 
executors, and this hath much affinity With « 
action of debt. Yea, in the very action of dey 
where the jurors for, miſcarriage! after their q 
I. 28H. 6. Ro. a. parture from the bar were fine » > nd ut | 
320 . plaintiff renouncing the aſſeſlment of damag 
by them made, and praying the YG i 
the ſame, it was dong accordingly; 
a ſpecial caſe. 4; bs ada 
Whereas we er ſhewed that; an. exec 
denying his executorſhip ſhall, if it. fy _ 
againſt him, pay the debt of his own goods f 
his faſſe plea ; this thereabout occurreth to 
added, vix. that that. is only ausn IN imme 
diate executorſhip = the defendant is. 
For if B. be Kc executor. by A. and B. 505 
makes. C. his executor; now if C. be ſuedd i 
the debt of A. as executor of B,..executor.of 
and he denieth that B. was executor of AH. vl 
by conſequence is a denial of his being now en 
cutor of A; yet if this fall out in trial . in 
him, he ſhall not in his own goods ſtand f 
to this debt, becauſe it is poſſible, that he mi 
See Lib.Int.322- not know to whom his teſtator was executi 
So if A. made B. C. and D. his executors,/and 
is ſued as executor of. D. the ſurviving cnecu 
3 A. if E. deny that D. his teſtator ſurvivedl 
and C. by conſequence whereof he denieth.t 
truth, viz. that the executorſhip of A. i K 
1 to him, yet ſnall not this, found ag 
him, charge bie Gn goods; for he mie 
ignorant of this point in fact, viz, whezher® 
or D. lived the longeſt. . And. here, he dem 
not his own immediate executorſhip, but amb 
diate or more remote executorſhip. "_—_ 4 


wok is the law, where C. bones ſue 
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or of B. exeevtor of A. he pleads that H. by 
aer teſtament made himſelf executor, which 
bond againſt him; ſo as here he falſly plead- 

and pretended himſelf to be the immediate 
utor of A. and fo denied the mediate execu- 
ſhip, viz. of B. to A. and of him to B. "Yet 
ere of this: for why ſhould not as well his 
e making himſelf an executor immediate to 
indebted teſtator charge his own goods, 'as 
|| as his falſe denying of that executorſhip; 
both pleas tend to the overthrow of the 
intiff's ation, and each equally reſted in the 
endant's knowledge? But this difference is 
ween them apparent, viz. That the denial of 
cutorſhip, if true, is an utter and pe | 
to the plaintiff, as againſt him ſo pleading z 
the affirming of an immediate executorſhip, 
e he was ſued as executor” mediate, doth 
ſo, if true, but directs the plaintiff to a bet- 
writ or action, vi. / againſt him as immediate 
tor to the indebted reſtator. 
hereas we have before touched upon the 
ing of Aſſets futurely to executors, I think 
not amiſs. to conſider a little the form ahd 
he uſual in pleas of fully adminiſtred, which 
$ run, viæ. Quod die impetr. Ec. plene admi- Lib. Int. 15t. 
vit omnia bona & catalla quæ fuerunt pred. 
emp. mortis ſuæ, & nibil bab. de bonis, Sc. 
ſuer. pred. S. temp. mortis, &c. 7e 
hus tying his denial upon the things which Kn 
the teſtator's at the time of his death, what len if not woos, 
en the executor have at the time of this plea per Cur. becauſe 
ded goods which were not the teſtator's at gu — 
cath, but ſince accrued, as before is ſhewed ; 
ups a leaſe for years ſold by the teſtator, 
= condition to be void, if five hundred 
pounds 
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190 The Office ok an Exeruito, 
pounds not paid at ſuch a day, which bag 
ing after the teſtator's death, and default m 
the term returneth; or, if the executut by 
writ of error reverſe a judgment given ag 
his teſtator for two hundred pounds, and 
reſtored thereunta ? May the plaintiff now 
generally, that he hath Aſets which were 
teſtator's at the time of his death? How cn 
jury ſo find, when the truth is not fa?' 80 
this caſe is not common, nor can I ſhew aj 
25 parents cedent of a ſpecial plea therein. But in u 
muſt be ſhewed. methinks it ſhould be ſpecially, and nat g 
So r. b. rally, pleaded and ſet forth in the replica 
And in caſe where one ſued as executor:de 
that he was ever executor, or - adminiſtred 
executor, I find ſometimes the replication] 
_ neral, that he did adminiſter, without ſhen 
wherein or how; and ſometimes ſpecial, f 
ing what thing was adminiſtred, and wi 
Here note, that the executor defendant deny 
(as he muſt) two things, viz. 1. That her 
was executor. 24; That he ever ad minis 
executor; the plaintiff in his replication il 
to maintain but the one of them, as the t 
of the caſe is: that is, if in truth the deten 
were made executor, but never did admin 
now it muſt be replied, that he was madet 
cutor at ſuch a place, without ſpeaking 
Co.Lib.Int. 44. thing of his ad miniſtring: on the other i 
ige admin he did adminiſter, but was not made exed 
ation. S0 done then only the adminiſtring is to be replied: 
70d, b. Reste. if it ſhall be found that the defendant had 
cer. miniſtration to him committed, and ſo ad 
ſtred by virtue thereof, then is the verdis 
ſs for the defendant, for this is no 468 
ing as executor z and upon a general 


_ 


anne an Exetutoꝛ. EOS. 191 
gereof this may e given in eviden ce, 5 
ord Dyer. reports to N ad 8 A 
the plaintiff do in his replication. maintain 
oth the points, ſhall this make his plea den- 
de? Methinks it ſhould 3, yet I find it ſo re- I. 0. 112. 
lied, and 29 exception taken for the double- Tr. 37 Eis. 
oſs, Trin. 17 H. 8. Rot. a8. 

A ſole. woman being executor, maketh a 
Jeed of gift of the teſtator's goods in truſt, 
ut continueth poſſeſſiqn of them, and mar- 
eth J. S. who allo bath, poſſeſſion of the goods, 
xd in an action of debt by a creditor, fully ad- 
piniſtred: is pleaded s now. upon evidence the 
erdict ſhall paſs for the plaintiff z, for this alie- 
tion, being fradulent, was void: to all credi- 
rs, and ſo 2 to the plaintiff. the goods con- 
inued the teſtator's, and ſo Aſſets in the de- 

ndant”s hands, as was, held in the King”. 4s Bench. 
f fully adminifired he pleaded where the defen- 
ant hath, {ſecs for part, but not ſufficient. for 
|, and ſo it is found ; yet ſhall not jud 
> given for the whole, but for part pteſently, J. Finch, 48 
ith a farther award, that when more ſhall come held the tontra- 
d the executor's hand, the plaintiff ſhall then i we: thr 
are farther judgment for the reſt: ſo as that be of the whole, 


And I think the plaintiff upon that con» 
(lon of part may pray the like jodgment, 
thout maintaining that: the defendant hath 
ficient for the reſt; fox if that be not true, 
ay ſhould he be put to the charge of a trial 
Y jury ? Yea, Sir Edw; Cote at the bar, T. See Coke, I. C. 
6 Ele. ſaid, that where fully adminiſtred is 3 
ded, the. plaintiff is nat tied to maintain the 

| contrary, 


ule plea doth him no prejudice, but makes f, r mac, 
im in as good ſtate, (the charges of trial ex- aad : Scive fac, 
pted) as if he had confeſſed himſelf to have mass. 
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 _.... contrary, but may preſentiy pray and i 
judgment to recover it when Aſſets ſhall k 
turely come to the defendant's hands: whit 
was denied by ſome. But truly methinks 
law ſhould be as he ſaid, as well as in the fox 
mer caſe, where for the part which the defy 
dant had not Aſſets to pay, it was done, u 
verdict fo finding. But there as I conceive, j 
was not a preſent judgment, but an awitrd thi 
he ſhould have judgment futurely; ſo 'as aft 
when Aſſets come to the defendant*s hands, th 
plaintiff muſt have a Scire facias againſt the 
fendant, to ſhew cauſe, not why he ſhould n 
have execution, but why he ſhould not h 
judgment, as I take it: vea, where it is foul 
for the defendant that he hath fully adminiſtre 
yet was it held by all the juſtices, 33 H. 6. 
24. and by Priſot, 34 H. 6. 24. that wi 
Aﬀſets after come to his hands, the plaintiff f 
have a Scire facias to have ſatisfaction out 
them: but that Markham, Yelverton and I 
_ teſcue were of contrary opinion, and ſo was t 
whole court, 4 H. 6, fol. 4. And it ſtands wil 
great reaſon, that where, upon a verdict full 
ound againſt the plaintiff, judgment is gt 


$0 19 H. 6. f. 35. Quod nibil capiat per breve, there he cannot 

Ser iteement o any Writ to execute the judgment for him, | 
gment ſo , g | „ 

entred Co. lib, is put to a new action of debt: yet where i 


intr. 251. . found that the defendant hath Aſſets for pat 


SEES Fo the debt, but not ſufficient for the whole, tit 


it is very congruous that the plaintiff have | 

ſently judgment for part, and after, when m 
cometh, then by Scire facias againſt the deſe 
dant obtain judgment and execution for 6 
reſt: for here both verdi& and judgment v 
for the plaintiff againſt the defendant, vb 


” 
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ea, that he had no goods, was falſe, and ſo 
und by the jury. And this difference was 
ongly avowed by Serjeant Henden, Mich. 33, 
Liz. and after approved by Fenner Jult. 36 


d, that the plaintiff. recovering ſo much as was 


ice denied to be law. ; 

Ideo Conſ. eft, quod pred. les plaintiffs nibil ca- 
ont per breve ſuum pred. ſet fint in mi a pro 
0 clamore ſus inde, Et pred. les def. eant inde 
die, Sc. Co. lib. 151. b. There was a ver- 
for the defendants, executors of an exe- 
rix, quod non habuer. bona, &c. 


— — n 
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poods, though no plea of the defendant nor va- 
ation do 1 occafion : and of the ſeveral man- 
ers of judgment in ſeveral caſes. 


TOW by waſting, called by us commonly 
La Devaſtavit, an executor may draw down 
exccution upon his own goods, hath for- 
ly been handled and diſcourſed of; as alſo 
t kind of pleas do make the executor's own 
dds liable to the debt, and what not. Now 
us ſee where, without miſadminiſtring, or 
pleading, yet the nature of the action ſhall 
the whole debt or thing recovered upon the 
cutor's own goods. And this we ſhall find 
lome few caſes. 1. Where an executor is 


o 


iz. none contradicting it: yet a book was ci- 


ere judgment ſhall be againſt the executor s own 


O ſued 


193 


nd in the executor's hands, ſhould be a- This 21 H. 6. 
reed for the reſidue; which Popham chief ** 41. 
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ſued for rent behind after his teſtator's de 

upon a leaſe for years made to the teſtator, x 

by him left to his executor ; here it ſhall beg 

Judged and levied upon his own goods; WF* 

that ſo much of the profits as the rent amy 

ed to ſhall be accounted as his own goods, x 

not his teſtator's; therefore he is to be ſue 

well in the Debet as in the Detinet, when 

other caſes he is not, but in the Detinet 

being ſued as executor. So if any thing d 

vered to or detained by his teſtator come 

his hands, and he till detains the ſame 4 

the demand, and be thereupon ſued in an 

on of detinue; for this is his own act. Na 

this caſe need he to be named as executor, 

he ſhall not anſwer damages for his teſtat 

detaining. So if he aſſume to pay out d 

teſtator's Aſſets, and be ſued upon this | 

| ſumpfit, and which debt is to be recovered 

damages, and that out of the executt 

own goods; yet is this action, and the 

ſumption, which is the ground thereof, fon 

ed in the executorſhip, and his having 4 

for if either he had not been executor, or 1- 

5 Mariz, f. 112, had not Aſſets at time of the promiſe, it 
Read and Nor- been nudum parzu”, and would not have bu 
Co. lb. Intr. f. him, nor given good cauſe of ſuit. Nay, t 
297 farther, in the caſe of aſſumption by the tt 
tor, and ſuit againſt the executor thereuj 
we find the judgment in Mr. Plowder”s Comm 
tary given againſt the executor generally, i 
he had not been an executor, not fixing it i 
the teſtator's goods; yet there the very de 
fel: is included in the damages. But cont 
was it after in the ſeventh year of the late l 
viz. Judgment given, that as well the dams 
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the coſts ſhould be levied of the teſtator's 
ods, if ſo much in value of them were in the 
endant's hands; and if not, then were coſts 
y of the goods of the executor. And this 
ely is the righter and more juſt way; for 
re is no reaſon that upon a promiſe, more 
n upon a bond, the law ſhould caſt the whole 
t upon the back and ſtate of the executor. 
x perhaps the two judgments may be recon- 
d thus: the later was given upon a verdict, 
x aſſumpſit being the iſſue, and there the ju- 
aſſeſſed damages in certain, viz. 523 l. with 
coſts; ſo as here the judgment was com- 
at and full, viz. to recover the ſaid ſum: 
in the other caſe the judgment was had up- 
a demurrer, ſo as the damages not being 
wn, it was generally, that the plaintiff ſhould 
yer his damages againſt the defendant. Sed 
p neſcitur que damna, Sc. Becauſe it ap- 
reth not to the court what the damages were, 
efore a writ was awarded to enquire of da- 
ges, upon the return whereof executed, the 
gment was fully and compleatly to be given 
ſum in certain: which ſecond judgment it 
ears not by the book in what manner it was 
ed, and therefore might perhaps be then a- 


gment before damages enquired of is not a 
ary and full judgment, but an award of 
pment, hath been divers times reſolved ; 
that therefore any defect and inſufficiency 
be declaration may be ſhewed time enough 


if the plaintiff die before the ſecond judg- 
, though after the firſt, the action falleth 
ne ground: fo if the defendant die: other- 

| O 2 wiſe 


r the firſt, and before the ſecond judgment: 
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able with the other. And that the ſaid firſt Tr. 30 Els. 
33 E. in 
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wiſe of death after full judgment. But 
notwithſtanding, and howſoever there were 
upon the ſecond judgment, methinks it q 
righter and fitter, that the damages ſhould] 
had and levied out of the teſtator's goods, 
whom and in whoſe right the executor is ſy 

So for rent be= = Another caſe there is, wherein the judgny 
hind ane th* muſt be, as it ſeems, againſt the executor's 
Co. 1. 5 f. 31. goods, VIZ. in an action of covenant for a be 
De as for hie of covenant ſince the teſtator's death; fx 
own debt, M. was it held both by all the judges of the 
sk. mon Pleas, except the Lord Dyer, and byi 


prothonotaries in the late Queen's time; nl Uh 

the caſe was of an houſe upon the leaſe ng 4 

gently burned in the executor's time, for viii.” 

damages only were to be recovered. And ſa | 

times where the executor himſelf is to beni 

3 burthen, I find the judgment entred, that 5 
v. dete, fam recovered ſhall be levied of the lands 5 
& catallis, &. goods of the executor. V 
Judgment pleaded for 5000 J. on a note, 

able with intereſt, which intereſt amounted * 

1700 l. was adjudged a Devaſtavit; for te 

miniſtrator ſhould not have ſuffered ſo mud 

tereſt to be in arrear. 1 Lev. 39. 

tg ke 

ds 

CHAP. XVII. . 

Of women - covert executors. © 

7 being two kind of perſons whoi * 

ſome diſability upon them, viz. , 

coverts or married women, and infants, 10 . 


ing whom we find in many places queſtioh 


- 
- 
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eptation in our. books, we will confider of * 
m by themſelves, or apart from others; yet 

joining them together neither, but each by 

felf ſeparately. 

irt, Therefore, of feme-coverts ; touching 

am we will conſider theſe three things. 

irſt, whether they may make wills and exe- 

ars with or without their husband's aſſent; 

| how, whereof, and in what caſes. | 

Secondly, whether they may be made execu- 

without their husbands aſſent, or how their 

bands may hinder it. 

Thirdly, what acts in execution of the exe- 

orſhip they may do without their husbands, 

heir husbands, without them. | | f 
woman married, or feme- covert, we know : 
ub poteſtate viri, cui in vita contradicere non Set, x. 

ff, as ſaith the writ given by the law to 

wife for recovery of her land after her | 
band's death, being aliened by him. Theres Sol: & ſeereta 
e it is, that judges, when a woman is to ac. 
dwledge a fine of any land, do examine her 

rt from her husband, to know whether ſhe be 

ling, or come to do it by the compulſion of 

huſband: it is therefore hard for her to have 

dom of will, and canſequently freedom to 

ke a will. Beſides, all her moveables or 

dds perſonal, which ſhe had at the time of her 

mage, otherwiſe than as executrix or admi- 

atrix are by the law totally deveſted out of Debts except, 
and ſettled in the huſband as fully ipfo facto 1 
on the very marriage, as any other that were 

own before. Of theſe therefore ſhe can make 

diſpoſition, no more than of other her huſ- 

0's goods. But in caſe ſhe do by will bequeath 

m, although the will and gift be void, yet if 

O 3 the 
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8 Fitz. De- the huſband, as the caſe was in the time of 
CY the ſecond, do after his wife's deathiconſen 
this her will and gi:t, by delivering of the py 
b-queathed after her death, or aſſenting tha: 


he 
legatec take them by virtue of ſuch will and ii 

this amounteth to a new gift by the huſband; Wh: 

a woman have a leaſe, an eſtate by ex 

wardſhip, the next avoidance. of a church, . 

other chattel real; theſe are not deveſted er 

her into her huſband by marriage, but in Me 

ſhe overlive him, they continue to her he 

fore; no alienation or alteration having been nll 

by the huſband, who had power to. diſpoꝶ 

them by gift in his life-time, though not H 

will: yet ſuch a woman in her huſband's e 

time could not of or for theſe things, witli» 

her huſband's aſſent, make an executor or et 

but ſhe dying before him, they would by: 

operation of law, accrue to him. And Wl. 

then obſerve a caſe, though not frequent, e 

full of miſchief when it happens: ſuppoſe i 

a woman indebted a thouſand pounds, and 

ving leaſes and. moveable goods to the va p 

three thouſand or four thouſand pounds, e. 

rieth with J. S. and then dieth before the tk 

recovered againſt her; in this caſe the hull" 

ſhall have and go away with all this value d 

wife, and is not in law liable to pay one p 

Duriog her life Of her debts, becauſe he is neither her en 
he is, but gent nor adminiſtrator. What the Chancery dn 
was ber executor do, or rather what the lord chancellor or WW 
A could Keeper would do, in this caſe, I will not Me 
pot be aſſets. upon me to ſay or determine. Another ol © 
kind of goods, or rather intereſts, a way * 

0 


may have, viz. debts or things in action, W 
as the former, are not deveſted out of bd 
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f riage into her huſband, nor yet can ſhe But the buband 
ſem ü ereof make an executor without her huſband's or releaſe them. 
ont, although they be one degree farther from KH. 7. f. 28. 
e huſband than the ſaid chattels real; for that 
e dogh the huſband do over- live the wife, he 


hall not be entitled to them as to the former. 

duc if his wife make him executor, as ſhe may, 

reif after her death he take adminiſtration of | 
er goods; then, as he is thereby entitled to Thebuſband was 
em, ſo is he liable alſo to pay her debts out of court as executor 
he ſame, when he ſhall have received them. his wife. 
Laſtly, Dato that a woman-covert is executrix $0 the is often to 
o ſome other perſon, and in that right hath former tubant 
goods moveable z theſe are not deveſted out of 
er, becauſe ſhe hath. them not meerly to her 

pwn uſe, but as repreſenting the perſon of an- 

other: but whether then may ſhe without her 


by huſband's licence or aſſent, in reſpect of her be- 
dig an executor, and for continuation, of this 
it, ¶executorſhip, make executors, and conſequent- 
ey a will, or not? Hereabout hath been much 
nd civerſity of opinian. Some books generally 


ſpeak, that the wife may make an executor, 
but ſpeak nothing of the huſband's aſſent, whe- 


death countermand (ſome books, falſe printed, 

lay command) the proving of his wife's will, 

then it loſeth all force, or becometh void and of 

no value: but in this caſe is no mention in what 

ſtate this wife ſtood, viz. whether ſhe were exe- 

cutor or not, no not ſo much as whether ſhe had 

any thing in action, or chattel real or not, ſo 

as nothing in particularity can be grounded up- 

on that caſe. But there are expreſs opinions, 18 F. 4. f. 4. 

that the huſband's aſſent is abſolutely neceſſary dar u. 
O04 even 
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ther neceſſary or not. Elſewhere we find it 39 H. 6. f. 27. 
4H.8. f. 8. Bro. 


mentioned, that if the huſband after the wife's mer, 21. 


* - 
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even in this caſe, ſo as without it the wit 
making an executor ſhall be meerly voſd, a0 
conſequently, he to whom ſhe was executor ſhy 

4H.6, f 3. now by her death be dead inteſtate," And g 
this opinion was Babington chief juſtice, in th 
beginning of Henry the ſixth his time. Ya 
contrary | hereunto was the opinion of Nu 

1 H. 7. 24. b. chief juſtice in the time of King Henry the ſe 
venth, viz. that where the wife is an exec 
ſhe may alſo make a will and an executor with 

Tit.Deriſe,f,27. out any conſent or aſſent of her huſband, A 

Com. Ban, to this opinion doth maſter Perkins, after conſs 
deration of the books on both ſides, 'incln 
But ſome will ſay, that ſince all this, in the lt 

Queen's time this hath been contrarily reſolved, 
dix. in the caſe between Andrew Ognell :plaintiff 
and Underhill and Appleby defendants ; in the 
end of which caſe it is in expreſs terms ſaid u 
have been then reſolved, that a feme covert a 
married woman could not make an «executor 

Co. lib. 4. 31. b. without the conſent of her huſband: - To thi 
I anſwer, that this caſe is to be conſtrued with 
relation ad materiam ſubjefam, viz. to the mats 
ter and point in queſtion and under conſiders 
tion, which was that ſtate of a woman Wwheredf 
we have before ſpoken, viz. one having thing 
in action, debts or duties to her belonging, 8 
there in particular it was arrearages of rent due 
to the woman before marriage. As for the point 
of a woman executor to another perſon, it wil 


never in that caſe under diſceptation, nor one: 


mentioned in the debate or arguments 

upon. Now conſidering the very form and 
phraſe of judgments at the common law, which 
are thus, viz. Ideo confideratum eſt per Curian, 
Sc. not, Adjudicatum eſt, that is, it is 2 
| / 


tl 
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the court, not in expreſs terms, that it is ad - 
doed ; this, I ſay, well obſerved, (as to me it 
ms very remarkable) gives us to know, that 
more is adjudged than is conſidered of, the 
gment being contained and elaſped up in the 
rds Confideratum eſt. Wherefore ſince in g- 
Ps caſe the point of a woman covert's ability, 
caſe where ſie is an executor, 'to make a will 
| executor, hath not been'confidered of, (the 
es, tongues nor thoughts of the judges being 
ce ſet upon it, ) it cannot be that that point is 
re reſolved or adjudged. Befides, even in a 
words expreſſing, as to me it ſeems, the 
ſon of that reſolution; it appears not to have 
n the intent of the judges, that the ſame 
puld reach or extend to this caſe of a woman- 
vert executor : for it is added (as the reafon 
the judgment, in my conceiving) that the ad- 
niſtration of the wife's goods doth of right 
ong to the huſband; which amounts to this, 
my underſtanding, viz. that where the wife's 
king of a will, and conſequently of an exe- 
or, may be prejudicial to her husband, and 
vent him of ſome benefit or advantage, or 


ech to his loſs and diſadvantage, there it ſhall 
be available or effectual without his aſſent; 
SW therefore not in the caſe of her, who, ha- 
due s debts or duties to her due, would, by ma- 
uns another to be her executor, exclude or pre- 
war ide her husband from that benefit which to 
ner n ſhould pertain as adminiſtrator of her goods. 
ue. as for the goods, debts or credit to her as 
nd cutor to ſome other pertaining, no benefit 
ich d redound to the husband by having ſuch 
on, iniſtration of his wife's goods, for thoſe 


uld go and be to the next of kin of the wife's 
teſtator, 
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teſtator, taking, adminiſtration de Bonis now 
miniſtratis of him, if ſhe have no executor; aw 
therefore her making executor as touching be 
brings no hurt or prejudice to her husband, ad 
ſo is out of the reaſon of Ognell's caſe. Sin 
then it is ſo, and ſince the law favoureth wil 
and it was by implication part of his will wh 
made her executor, / that ſhe ſhould have pon 
to continue his executorſhip, by making ano 
to ſucceed therein after her deceaſe, for perly 
mance of his will; why ſhoyld the law give 
the husband, who can receive no prejudice thay 
by, power to give impediment thereunto?. Fy 
Fruſira eſt inutilis potentia; even reaſon it 
ſtands and awards againſt him in this cal: 
Duare Impedit, or rather a Non Impedit, u 
me it ſeems. Wherefore to conclude, I take 
that the opinion of Fineux is good law in tl 
point of a feme-covert executor, though nat 
the other point, where ſhe hath only debt, 
things in action to her ſelf due; for therein 
faid reſolution in Ognell's caſe, grounded u 
good reaſon, gives me ſatisfaction to differ fi 
Fin. who making no difference between the al 
held the husband's aſſent needleſs in both. 
ſito then the wife of J. S. having debts due 
herſelf, and being alſo executrix to J. D. mil 
without her husband's aſſent J. NM. her execul 
and dieth ; what ſhall we now ſay? Shall 
fay, that as touching the goods and credit 
things in action to her as executrix of J. D. 
raining, this will ſtands good, and- J. N 
executor, may prove it, contrary to her i 
band's will? And that as to the credits toi 
ſelf in her own right pertaining, the will is 
and thereof her husband may take admin 


The Office of an Executoz. 203 
tion? Shall ſhe die both teſtate and inteſtate, 
with a will and without 'a will? Shall we have 
both an executor and adminiftrator ? Why not, 
to ſeveral purpoſes, as well as where. an execu- 
tor is made only for one particular thing or one 
place, the teſtator may elſewhere die 'inteſtate ? 
And ſo where the executorſhip is divided, as 
before is ſhewed, and one to whom part is com- 
mitted will prove the will, but the other to whom 
other part of the executorſhip is committed will 
not take it upon him; here muſt needs be a dy- 
ing for part teſtate, and part inteſtate. Yide 
poſt Sup. p. 20, 21. | 
As for the ſecond point, viz. wives or wo- 
men-coverts being made executors, and ſo ha- 
ving the office of executorſhip put upon them 
againſt their husband's will, there hath alſo been 
diverſity of opinions. In the time of King Edw. .; EA. 1. Fits. 
1. Brab. juſtice ſaith ſhe may be executor with- E*: 119. 
out her husband, and the adminiſtration ſhall 
be delivered to her only. And I think he meant 
that this might be without the conſent of her 
husband, or whether he would or not; for ſo 
it is ſaid in the time of King Hen. the ſeventh to a E. 7. 15. b. 
be the law ſpiritual: and indeed in courts ſpiri- 
tual no difference is made between women mar- 
ried and unmarried, for ought I can find. There 
a wife ſueth, and is ſued, alone without her huſ- 
band; he intermedleth not nor is intermedled 
vithal, touching the things pertaining to his wife. 2 H. 7. 15. 
But at the common law it is otherwiſe ; and there, 
a Brian chief juſtice faith, a wife without the 
aſſent of her husband cannot be executor, he 
meaning thereby that the husband may oppoſe 
and hinder it; for ſuch a one may be named 
Fxccutor in and by a will, without the know- 
ledge 


— 
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ledge of her husband. Let us then fee how x; 
= — 5 of 1 husband 

er her Proving the Will, or wtermeding ing tg 
adminiſter, ſince it may be a matter both of 
much trouble and danger to him tu have thy 
exccutorſhip faſten upon his wife, and conſs 
quently. upon himſell. On the other fide, | 
may be a benefit and advantage to the haisband; 
and therefore we will alſo. conſider, whether the 
husband may (though his wife wunld refuſe) 
aſſume the executorſhip, and faſten ĩt upon bes 
The teſtator therefore being dead, and fame a 
common bruit carrying it to the ordinary, that 
the wife of J. S. is made executrix; if the come 
not in gratis or voluntarily to prove the will 
proceſs or a citation is to be ſent out of the fp 
ritual court againſt her, to enforce her coming 
in to take on her the executorſhip, She coming 
may clearly, as well as any other perſon, (eſps 
cially if ber husband concur with her therein) m 
fuſe this office, truſt and charge, ſo as if then 
be no other executor named, the ordinary mul 
commit the adminiſtration. If ſhe ſhould ndt 
come and appear, ſhe ſhould be excommunt 
cate, as I take it, notwithſtanding; any allegation 
or intimation by her husband of his unwillingnel 
to have her take upon her the executorſhip. But 
ſuppoſe ſhe doth come into court, and offen 
herſelf ready to take the executorſhip upon het; 
and on the other fide her husband expreſſeth bs 
diſaſſent thereunto, praying that ſhe may nd 
have the execution of the will to her committed: 
what will then be done? This, I confeſs, pe- 
tains to another learning, and not to that of on 
profeſſion. But foraſmuch as I find, that 1 
the courts ſpiritual a wife ftands in the = 
P's 
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plight and ſtate as a woman ſole, the huſband 
not intermedling withal in the affairs of the 
wife; therefore do I conceive, that in that court 
he huſband's refuſal will not be of force to hin- 
ger the committing of the executorſhip to the 
vife not refuſing; at leaſt if there come not a 
prohibition to ſtay the ſpiritual courts ſuch pro- 
eeding. But whether a prohibition be in ſuch 
caſe to be granted or not, as I find no reſolu- 
tion in my books, ſo will I not take upon me 


S . = 7 > rs © ©& 37> 
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„to reſolve. This ſtands clear in the rules of the 

A: of England, that the wife is under the huſ- 

« W2nd's power, and cannot contradict him in 

de eading and doing other acts, even touching 33 H. 6. 3, 4 
er own freehold: nay, ſhe cannot take lands 22 


or goods by gift or conveyance without her 
uſband's aſſent, as the law hath been, and, for 
dught I know, is taken. But if once the will 
de proved; and the execution thereof commit- 
ed to the wife, though againſt her huſband's 
ind and conſent, I think it will ſtand firm; 
ind the huſband and wife being after ſued, 
annot ſay that ſhe was never executrix. And 
doubt whether the wife adminiſtring without 
he huſband's privity and aſſent, although the 
vill be not proved, do not conclude her huſ- 
dand as well as herſelf from ſaying after in any 
uit againſt them, that ſhe neither was executor 
or did ever adminiſter as executor. Yet per- x: H. 6 4. The 
aps this adminiſtration by the wife, againſt her pa is, that the 
uſband's mind, will (as againſt him) be as a not adminiſter, 
'oid act; elſe cannot I ſee how Brian's opinion ius af e hat. 
fore cited, viz. that the wife ſhall not be ex- band. 

cutor without or againſt her huſband's mind, 

an be law. On the other fide, if the huſband 

ff a woman, named executor, would have 75 

wite 
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338.6. 3t- wife to take upon her the execution of the yil 

may adminiſter, and to prove the ſame, but ſhe will not aſſeq 

ul lor bis wife. thereunto, (wiſhing, perhaps, that gain and be 

nefit rather to ſome of her kindred by a way 

adminiſtration, than to her own huſband by he 

executorſhip, as ſometimes wives accord nt 

well with their huſbands) in this caſe I think 

the court ſpiritual will not faſten the executor. 

ſhip upon the wife againſt her will. But da 

that the huſband, though the will be not pre 

ved, doth adminiſter as in the wife's right, bu 

againſt her mind and will; ſhall ſhe be nt 

hereby bound and concluded, ſo as after ſhe 

cannot decline or avoid the executorſnip? A 

ſurely I think, that during her huſband's lik 

ſhe ſtands concluded at the common law, þ 

that there ſhe ſhall not be nor can be ſued alone a 

executor, and then being ſued with him, fie 

muſt join in plea with him, viz. that ſhe ne 

ther was executor, nor adminiſtred as executor; 

x Eliz. Dyer .. and then this act of her huſband's given in evident 

2 will, as I take it, cauſe that the verdict be found 

3 H. Rot. 712+ againſt her: not ſo after her huſband's death 
ota per. bill, X 

for then ſhe may refuſe, as the L. Dyer faith, and 

citeth as reſolved. Theſe things I thought god 

to offer to conſideration, and ſo leave then 

without reſolution. Difference perhaps may de 

where a woman ſo made executor taketh a hub 

band after the teſtator*s death, before eithe 

proving or refuſing to prove the will, and 

where ſhe is made executor during the covet 

ture; as there in caſe of a deſcent of her land 

to the heir of a diſſeiſor; for when there is ap- 

on her ſuch a ſtate of election, ſhe, matrying 

before her reſolution or determination, doll 


upon the matter deliver it into the ny” | 


i 
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lands: not ſo where it firſt findeth and falleth 
pon her in the ſtate oſ coverture. If the huſ- 
and were indebted to the teſtator, this making 
f the wife executor is, as I take it, a releaſe 
n law, as well as if ſhe were the debtor : but 
f after the teſtator's death ſhe do marry ſuch a 
lebtor, it is a devaſtation. 


The third point. 


mching the adminiſtration or execution of the 
office of an executor by a feme-covert and ber 
buſband. 


he 
. E will now come to admit the execution 
A of the will aſſumed by concurrent con- 


nt of huſband and wife, and the will proved 
ith both their likings in the wife's name; and 
xamine what acts the wife of her ſelf is able to 
0, and what her huſband without her. 

t hath been conceived by many of old, and 


y ſome of late, that if a feme-covert or marri- 
+ Wl. man executrix releaſe a debt of her teſta- 
or give away the goods which ſhe hath as ge 181. 6. 4. 


xecutor, or deliver a legacy bequeathed, it was n 
m and good; and on the other ſide, that her hach fully admi- 
uſband's gift or releaſe was of no value, for ht de 
hat the adminiſtration or execution of the will hath Aﬀets, ne- 
committed to the wife only. And ſome have n bobs. 
one ſo far as to ſay, that ſhe may ſue or be 
ed without her huſband, (in the courts cf 
Immon law, I mean; for in the ſpiritual court 


is true, the huſband is not joined with the 


i Ie in ſuit.) But the law is doubtleſs in all 
a points contrary, as not only ſome opinion 
* 0 was of old, viz. in the time of H. 7. but 
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alſo hath been in the late Queen's time reſolygl 
for otherwiſe, if the wife's gift or releaſe ſhi 
ſtand good, her act might exceedingly en 
mage her huſband, and make his goods la 
to the creditors, the teſtator's ſtate. being wi 
ed by the gifts or releaſes of his wife. Whey 
fore it was held in the ſaid late caſe, that u 
leſs due payment were made to ſuch womg 
covert executors, their releaſes or acquittan 
be void, and fo alſo their gifts and grant 
yea, it was then held, that the huſband of 
wife executrix may give goods, or make 

53 H. 6. 31. leaſes of debt, at his pleaſure. But doubtlf 
by marriage neither are the goods (though p 
ſonal) which the wife hath as executor devel 
out of her, and ſettled in her huſband, as k 
own goods are; nor, if ſhe die, ſhall they 
crue to the huſband, if no alteration were 
the property, but ſhall go to her executor, 
to the next of kin, being adminiſtrator of | 
teſtator, if ſhe have no executor : and ſo wal 
held in the firſt year of Queen Mary. It 
though for any other goods which the wife | 
in her own right before marrying, the huſba 
alone, without naming the wife, may main 
an action of treſpaſs: yet touching ſuch god 
as the wife hath as executor, the action m 
be brought in the names of the huſband # 
wife, to the end that the damages thereby 
covered may accrue to her as executor in If 
of the goods. So alſo muſt the replevin i 

M. 31 El. in thoſe goods be in both their names. But! 

Com. Ban. f. though the huſband be thus named with ! 

to avow, it muſt Wife, yet principally is it the ſuit of the Wi 


yr ng and therefore in ſuch actions, or in debt by l 


erxecutor or ad- band and wife, ſhe being EXECUTOT, if it col 
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trial by jury, the huſband being an alien, weigere 
ſhall ſhall he not have trial per medietatem Doctor Julier 
ue, or alienigenarum, that is, by half aliens, d 4e. 

in other caſes where an alien is party to a 

tis to be had. And where to a wife made 

cutor power is given to fell land of the te- 

or's, ſhe may ſell to her own huſband, as * 
; reſolved in the time of K. Hen. the ſeventh, 20 H. 7. : o. 
ere the feoffees (it being land ſettled in uſe) 

re committed to the Fleet, for that they 

old not execute an eſtate to the huſband ac- 

ding to the wife's ſtate. But of this I much Bro. Ju. ui in 


| - . vita 15 the may 
vel, ſince the law intends the wife ſo under ll te any other, 


bolds not her diſpoſition of land to him by 

free, nor therefore of force; and how ſhall 

5 then be conceived to be but a partial ſale ? 

t volenti non fit injuria, and he that will put Fenner Juft. in 

h power into the hands of a woman under Bn, Res: Pare 
. Pike. | 7 El. & 34 E. 

erure, doth in a manner ſubject it volunta- 3. Bro. cui in 

e o the huſband's will. And it hath been jeder ie — 

by ſome, that even an infant's or feme- that it be goods 

eerrt's conveyance in ſuch caſe of. neceſſity 

buld ſtand firm and unavoidable, becauſe of 

ne condition expreſs or implied, that the ſtate 

buld be void if no ſuch conveyance made. 


0 
* teme · covert put out money in name of ano- 
a but for her own uſe, he whoſe name it was 
by WF out in, is but a truſtee : yet in law it is his 


ney, and the wife hath no remedy, for it but 
a court of equity. Therefore the huſband 
l not have it as huſband, but he may have 
h adminiſtrator, March, 34. 


* CHAP. 


> huſband's command and ſubjection, that but not to him. 
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CHAP. XVIII. 


Touching infants, and their making or being nd 
executors. 


Eing now to conſider of diſability by a 
for want of years in perſons making 
being made executors ; let us firſt take view 
the ſeveral ages of men and women, to eye 
purpoſes material in the law, judgment, x 
reſpect. And firſt, touching a woman: Wa 
25 H. 6. 41. b. ford in Henry the ſixth his time ſhews, and oth 
books approve, that ſhe hath ſix ſeveral g 
reſpected in and by the law. As firſt, they 
of ſeven years, for her father to have aid of! 
tenants to marry her. Next, nine years, to 
ſerve dower, that is, that in caſe ſhe be of 
age at the time of her buſband's death, | 
ſhall be endowed : but not if ſhe be any thi 
under thoſe years; the law being phyſically 
formed, that a woman at thoſe years may d 
ceive a child, but not under them. But of ſon 
what different 2 was, as it ſeems, thepl 
liament in the late Queen's time, when it! 
made felony to have unlawful carnal knowleq 
of any woman-child. under the age of ten yell 
it being then conceived, as I think, that] 
ſuch could conſent. The age of twelve jt 
is a woman's time for aſſenting or diſ-afſent 
to marriage in more tender years had, For 
it appears by divers books; although Mr. 
tleton have here no diſtinction between males 
female. The age of fourteen years is a woml 


1 
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e to be in wardſhip, or not; ſo as if ſhe be 


of ſixteen years is her time of coming out 
vardſhip, being once fallen under it: for al- 


ped it, yet not ſo being at the time of her 


rs, except the Lord ſhall ſooner marry her. 
d laſtly, the full age of a woman, whereby 
is enabled firmly and unavoidably to make 
ts or conveyances, is twenty-one years, as 


ſhe being ſole make a feoffment or other 


and her huſband of full age join with her, 
is it infirm and avoidable. 5 
ow of the male, or man, the firſt age ma- 


at that time each male is at the leet, to ſwear 
fidelity to the King. This women do not, 
therefore are they never ſaid to be outlaw- 
but to be waved, becauſe they have not 
admittance into the law Which males have. 
$ hath been, as I think, the ground of that 
ch, that women are lawleſs creatures. | 

he ſecond age of males is 14 years, account- 
dy the law the age of diſcretion eſpecially 
rial to two purpoſes, viz. . Firſt, that if 
under that age commit an act amounting to 


and puniſhment incident to a felon. Re- 
ly it is thus, but, Non eſt regula quin fallat. 
of much leſs years, having attained ripeneſs 
cretion and diſcernirig, ſhall incur the like 
nder as one of full age: as was reſolved in 
Eo the 


y thing above thoſe years at the time of her 
eſtors death, ſhe eſcapeth wardſhip. The 


ugh had ſhe been full fourteen, ſhe had e- 
eltors death, her wardſhip laſteth till ſixteen 


| as for the male; before which time, be it 


reyance, or being married alien her land by 


al, and ſettledly reſolved on, is twelve years; 


ny, yet is he to ſtand free from the attain- - 
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the time of King Henry the ſeventh, touckin 
an infant but of the age of nine years, who | 
ving killed another boy of the like” age with 
his knife, and then hiding the flain boy, ad 
exculing the blood found upon him by ſaying 
that his noſe had bled ; it was held by the judge 
that he was to be hanged as a felon, his ſud 
non-age notwithſtanding. The other point, toud 
ing which this age of fourteen years is elpeci 
ly material, is touching an heir of lands hi 
by ſocage : for in caſe ſuch heir be under th 
age, he is to be in ward to the next kin; 
if he be of that age, he is not to be'in wad! 
all, for that the law judgeth him to be ofd 
cretion at thoſe years: and therefore a guardy 
in ſocage being in effect but a bailiff accou 
able, he hath no need of ſuch an one, other thy 
ſuch as himſelf ſhall chuſe, © 

The third age in and touching males materidl 
fifteen years: for every lord of a mano 
one having freeholders in ſocage, or by Knigl 
ſervice, when his eldeth ſon cometh to d 
age, viz. fifteen years, is to have of them! 
for the making of him a knight, towards wal 
every one holding by a whole knights fees 
pay twenty ſhillings, and ſo ratably for. ml 
more, and leſs, leſs; and each holding tv 
pound land in ſocage is to pay the like ful 
and ſo ratably for more or leſs. | 

The fourth age of males is the full a0 
twenty-one years, Which maketh him free 
wardſhip, having lands held by knights fm 
deſcended unto- him, and alſo makes him & 
to alien lands or goods, makes firm his boi 
ſtatutes, recognizances, c. For althougl 
fourteen the law judge him of CITE 
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goth it not hold him fully ripe till one and _- 
twenty, - - r 8 

The laſt age of males reſpected by the law is. 
eventy years: at which time ſheriffs are to for- another of 60. 
bear to impanel them in juries; and in caſe they — les 
lo not, ſuch old man may have a writ to the to lere by the 

riff, grounded upon the ſtatute for that pur- ft of laborers. 
poſe made in the time of K. Edu. 1. command- — 35 
ing ſuch ſheriff to forbear the impannelling of 1 . 
him, and he may have an action to recover da- 
mages upon that ſtatute. This is called by moſt 
Merit of Dotage; a word, perhaps anciently 
taken in good and favourable ſenſe, pro dote 
elatis, vix. a gift, privilege or exemption al- 
lowed to age in favour thereof, and as a benefit. 
Having thus by way of ingredient or introduc- 
tion taken view of theſe ſeveral ages, let us now 
ſee wherein and how age is material touching 
them who are to make or to be made executors, 
and what age is required thereabout. Maſter Devices f. 9. 
Perkins ſaith, that one of four years. old may e de , 


for one may 


make a will, and conſequently executors z and make an ill ac- 
. 3 . | 
his reaſon is, becauſe the executors being to ac- being a child's 


count before the ordinary, it cannot be intended dreien for his 
but that the goods ſhall be diſtributed for the * 
good of his ſoul. He ſpeaks as if he only made 
an executor by his will, but did not bequeath 
any thing, but left all to the executot's con- 
ſcience and diſcretion, which is not uſual, though 
feaſible, as before I have ſhewed, or ſaid at leaſt. 
But admit it were ſo, and no bequeſt at all con- 
lined in the will; yet ſince at that age an in- 
fant hath no diſcretion to elect a fit perſen to 
viſtribute his goods, money and other things, 
no nor to make continuation of an executorſhip 
to another, to whom perhaps the infant was 
2 executor; 
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executor ; I cannot ſee that his will thould 
Vide poſt. Sup. of any force: but if he be of the age of} 
Fri years, being the age of diler tes in judy 
| ment of law, then I ſhould hold him able 
make a will, although yet he be an infant 
| 21 years, and can make no gift of land o 
9H,6,f,6, goods which ſhall be of force. And Babu 
| | chief juſtice, to other purpoſe, makes liked 
ſtinction between an infant of ſuch tender ye 
and one come to the years of diſcretion. 
alſo, as before we ſhewed, it is in the caſe 
felony. And that way alſo ſounds that whid 
Hank. ſays in Henry the fourth his time, wn 
2 H. 4. 22. than an infant of 18 years old may be a dill 
4 E. 3-44 for; as implying, that his years may be ſo'tey 
der, that, as Candiſb ſaith of an infant in I 
the third his time, he is not to be intended ab 
to know or diſcern between good and evil: mp 
thinks therefore he ſhould be at the leaſt of d 
age of diſcretion, viz. 14 years, who ſhould if 
able to make a will, and conſequently an e 
cutor. And the cuſtom for an infant of fitter 
years old to bequeath by will hath, as to met 
ſeems, affinity with this opinion, though thay 
the caſe was of land in a borough deviſable by 
37 H. 6. . Cuſtom. And that way refle&eth the caſe il 
az H. 6. f. 40.6. the time of King Henry the ſixth, where it ws 
ſaid, that an fact under fifteen years of a 
ſhould not wage his law, viz. take an gath 0 
acquit himſelf of a debt, or excuſe his default 
in an action real. And farther reaſon of thi 
opinion will ariſe out of the conſideration of 4 
infant made an executor, 

ARtion againft Now touching an infant made executor, bot 
miniſtrator du- young ſoever he be, the making of him ſ08 
ringtheminority not void; but yet the execution of the wil 
plaintiff ſhewg Which 
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wich is the performance of the office of an . the fad 4. 
'cucor, ſhall not be committed to him till he wr troughe wa 


me to the age of ſeventeen years, by the law — is vader — 


iricual, and till then (for that he is not able and verdict pro 
do the part of an executor) adminiſtration is Ir, fer e 


be committed to ſome other : yet if it be 1 
oman infant who is ſo made executrix, in cafe — 
e be married to a man of ſeventeen years old —— 
more, now is it as if ſhe were of that age, 2 Brownl. 247. 
d her husband ſhall have the execution of the Brownhead and 
il; and if adminiſtration were before commit- Col ib. f. fo. ag. 
doring the minority of the woman, it ſhall*: 

es ceaſe, as is ſaid in Prince's caſe. Yet I do M. 4 & 42 El: 
na little marvel at theſe opinions, conſidering that : 
tice things are managed in the ſpiritual court, 

c by that law; and it intermeddles not with 

e husband in the wife's caſe: now by that law, 

d not our common law, comes in this limit 

f 17 years, And I have feen it otherwiſe re- 

orted in and touching the laſt point. 

Farther touching infants executors, and un- C*: 1. 5, . 22, 
er the age of ſeventeen years, this is to be not- tobe made tothe 
d, diz. that ſuch an one is not able as an exe- tor, and not 


to the admini- 


utor to aſſent to a legacy, ſo as it may by vir- Arster, M. x5 


d 
f 1; 
wh 
le 
t tif 
i 
on 
lf 


ed 


n | ' 

e thereof ſettle in the legatee. Alſo if admi- tary myo 
ration be during ſuch minority committed Co. I. 5. f. 2g. 
ich ſpecial words of reſtraint or limitation, 


z. that it is done to the uſe or profit of the 
nfant executor, then no ſale of leaſe or goods, Co. l. 6. f. 672. 


r aſſent co legacy, by ſuch adminiſtrator, will 
ad or prejudice the infant-executor ; but other- 
4 


viſe, perhaps, if the adminiſtration during the 

nority be committed generally. And if the 
eltator himſelf, making an infant executor, doth 
lo appoint another to be his executor during 
is nonage, expreſſing it to be only for the be- 
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H. 26 El. 


whether this temporary executor ſtand any 
reſtrained from what pertains to the pong 
an abſolute executor: for there may be, perhg 


conſider of the infant between that time of 
being admitted to take upon him the executy 


doth releaſe a debt due to his teſtator; 'whetl 
ſhall this be good to bind him, and to "diſchar 


deration was had of divers good rea 


* 


The Office of an Execute; 
nefit and behoof of the infant- executer ; Id 


difference between him to whom the Owner 
the goods commits the government of the 
though but for a time and in ſpecial mam 
and an adminiſtrator, ſo eſpecially made hy 
ordinary, another being preſently. by the willi 
the owner or teſtator to have the adminiſtra 
in whom for a time legal defect is found. 
now let us pals over this age of ſeventees, | 


ſhip, and his accompliſhment of his full age. 
one and twenty, Firſt, then, ſuppoſe that 


the debtor, as well as if the executor had by 
of full age, he now having proved the i 
and being by the law ſpiritual approved an el 
cutor able? And this point coming in quelli 
in Ruſſel's caſe in the late Queen's Pte conl 

ons for ej 
bling of this releaſe“; as that an executor re| 
ſents the perſon of his teſtator, and in his ng 
and power doth theſe, acts and not in his 0 
and therefore his infancy, which is a ſtate 
condition of his own natural perſon, ſhall 


1 CC. 
> 


Debt on bond to 8 defendant 1 a releaſe} 
one of the plaintiffs (executors), plaintiffs reply the ret 
was without conſ. and he who releaſed was within age 
the time of releaſe made; and on demurrer it was adjud 
for plaintiffs, that it was a void releaſe. Cro. Ei. * | 
v. Barlow, Paſ. 41 El. in C. B. 
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nore diſable him than it doth the king, a ma- 
xr, or other head. of a corporation. Alſo di- 25H-6. 45, a1. 
ers books were found to run that way, as well * 
the caſe of an infant, as of a feme- covert. 
duc upon great deliberation in the King's Bench, 

nd upon conference had with the Lord Ander- 
n, Manwood, and other juſtices, it was reſolved 
nd adjudged, that the releaſe of an infant exe- 
utor, without payment of the debt and duty, 

ould not bind or bar him. 1. For that if it Co. 1. 5. f. 27 
hould, it would be a waſting or devaſting of 

e goods of his-teſtator, and ſo would charge 
is own goods. 2. It would be a wrong, which 
n infant could not do by his releaſe. 3. It was 

o purſuit nor performance of the office or du- 
y of an executor, but the contrary. And up- 
n this judgment a writ of error was brought 
the Exchequer-Chamber, where it was agreed 
dy all, that the releaſe was not effectual nor 
inding, ſo as this point now had the reſolution 
f all the judges of England. But it was agreed, 
hat if payment or ſatisfaction had been made, 

en the infant-executor might have made a 
ood acquittance and diſcharge; and indeed, 
payment itſelf, if proved, brings diſcharge py 
nough, except in the caſe of a ſingle bill. Note, 

at the principal caſe adjudged was not a re- 
aſe of any debt or duty, be ſpecialty, but of 
relpaſs in converſion of goods found or taken 
the teſtator's life-time. But Paſitio that this 
fant had aſſented to a legacy, whether will 
dis bind him or not? For in the caſe of Ruſſe! 
is ſaid, that all things which an infant doth 
cording to the office and duty of an executor 
"ul ſtand firm; now it is part of his office to 
and execute legacies. Yet ſince this act 
amounts 


mo 
ge 
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da mobpts to a vaſtation or waſting of the tel 

„ goods as well as the other, in eaſe the 
| remain not goods ſufficient for payment of 

debts, and conſequently here, as well as in 

other caſe, the infant's own 888 would þ 

come liable to his teſtator's debrs, I doubt, x 

inchne, that it is not, nor can d effeaal 

for except in the other we admit a Want, 

poſſibility of want, of Afets or goods, the tf 

leaſe could neither hurt the infant himſelf, i 
do wrong to any other; and that admitted, t 

caſe is of like prejudice, Yet if theſe th 

ſhould be void, To alfo would be his payme 

of legacies : and how then were he an able ch 

cutor at the age of ſeventeen years, to ſue al 

to be ſued for debts and legacies? And if ip 

ſuit it cannot be ſhewed that debts will take 

all, or diſable the payment, then, haply, ] 

may be forced to pay. Quære, notwithitandi 

whether theſe acts (though voluntary) ſtandy 
good upon Bene eſſe, or conditionally, vis 

there be beſides goods · ſufficient, &c. or f | 
elſe the non-aged executor may have an 

of accompt for the money by him pad w tot 

legatee, and alſo avoid his aſſent, where thatl 

-only- needful. But doubtleſs, neither the alk 

of ſuch executor before the age of 17, bort 

payment of a debt to him, could be good, 

though ſuch acts to or by another executor 

fore the proving of the will would ſtand bn 

and good; for this infant wants not only pl 

ving, bur alſo ability to prove his teſtator's ml 

yea, the will ſtands ſuſpended, and the teſtat 

as it were inteſtate, whilſt the adminiſtrati 

ſtands in force, fo as during that time notl 

can be done by any as executor : and therel 
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e is great difference betyeen the caſes. What 
payment of a legacy be made to an infant, 
he make a ſufficient acquittance ? This, I 
feſs, is beßdes the point in hand $ yet be- 
ſe it concerns infants and executors (thou 

t infant-executors) it is not amiſs here to cal 

choughts and words upon the point, for 
tit many times perplexeth both executors 
{ legatees. Firſt, therefore, in cafe the in- 
t be of the years of diſcretion, viz. 14, I 
d it clear, that any payment to him made 
I| ſtand good, for that the law at that age 
Ids him able to govern and manage his own 
ds held in ſocage, and canſequently to re- 
ye the rents thereof: wherefore, whether he 
o makes ſuch payment have any acquittance 
not, if he have proof of the payment, he is 
enough acquitted from any ſecond. pay- 
nt; and if without payment he get an acquit- 
ce, it will not ſuffice, the infancy of him who 
kes the acquittance conſidered, _ Beſides, if 
acquittance be, as molt uſually they are, but 
ned only with the name of the maker, and 
ſealed, it is only an evidence or ptoof of 


a ment, and no pleadable acquittance, becauſe 
uu eed; ſo as it nothing differs from proof by 
[ "clics, fave that it is not mortal, as they. But 
f che infant be under the years of diſcre- 
1 k 


„what ſhall we ſay to a payment to him, 
cially if he but 3 or 4 years old, or there- 
ut? Here I think caution is to be uſed by 
executor generally; and the ſureſt way is, if 
fear to keep it in any reſpects, to pay it into 
court where it is recoverable, viz. where 
vill was proved : yet the caſe ſo may be, 
lat this payment may not be at all ſafe for the 
executor. 
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Notes of re- 


ceipts, called 


acquittances. 
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the ſeveral legatees; here, I think, the; op 
into. the court ſpiritual 1 10 not, ſot f 
muſt make the receipt to be wit 

which is in ſome kind an abatement, they 
think therefore, legally to ſecure, the execu 
the payment mult. be. to or in the Preſence 
her who hath (though not as guardian in teh 
for otherwiſe, to pay it into. the hands of 


guardian, were to expole it to lots, both 
that he is not able to count the ſum, and 


a were alike, with #/op's Cock, to al 
no wal 


ſtatute be only to perform the will genen 


then is not the executor put to any lucky 
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executor, As put the caſe that he entred intah 
or ſtatute, to pay all legacies by ſuch a dg 


ſome nare 


the guardian, becauſe of nutriture, viz. hin 
of lands) the cuſtody or education of the inf 


a tender infant, ſeparate from any governo 


that he, yet not being come to diſcerning ya 


pearls or coin for plums and rrifles 0 
But in caſe no bond nor other collateral pe 
lie upon the executor, or in caſe the bond 


which nothing alters the courſe , of pay 
which by the will the law lays upon execu 


ment, nor need pay without demand and 
quittance, as in eaſe of payment, upon 4 
bill, or of rentſeck,. where no diftrels ca 
taken, nor other denalty incurred. Vet ib 
caſe, if demand be, and acquittance read) 
be given, let the executor take heed, in! 
he be bound to performance, that, he ſtan 
upon, the invalidity of the acquittance in rel 
of non-age ; for, as,I have ſaid, proof, by 
neſſes may ſupply a nullity of acquitrance, 
much more the weakneſs or ona 

ment according to the teſtator $ appoint 


' 
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ing the matter which acquitteth the payer, 
4 this the executor may haye teſtified under 
e hands of divers witneſſes expreſſing circum- 
nces, ſo as all dying he may continue ſafe 
om ſecond payment as well as if an acquit- 
ice had, the witneſſes whereunto are ſubject 
mortality as well as the other. But herein 
hurts of equity do often interpoſe helpfully for 
em who ſeek not evaſion from payment, but 
ly ſecurity in paying. And of infant-execu- 
rs, and by occaſion thereof, of infancy in le- 
tors or legatees, thus much. | 
An infant-executor cannot ſue per Attornatum, 
cauſe he cannot make a warrant of attorney. 
ut if one executor be of full age, he may ſue 
ith that other per Attornatum. 1 Lev. 299. 


CHAP. XIX. 
Of legacies. 


though theſe be not recoverable at and 
by the common law, but-moſt naturally 


burts of equity, as the Chancery and Courts of 
Lequeſts, they are often obtained, and of many 
ings touching them common law taketh no- 
ce, and hath manifold occaſions ſo to do. We 
ll therefore conſider thereabout theſe parts or 
joints, ſome whereof have been in part before 
wched upon other occaſions. <8 
1. Whether any legacy in certain, lying in 
render, may be taken or had, without the ex- 


and by the law eccleſiaſtical ; yet by ſuits in 


ccutor's 
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ecutor's aſſent by the legatee, or him to whor 


it is bequeathed. © | y 

2; When an executor can or ſafely may pay, MA. 
liver or aſſent to a legacy. * | 

3- Whether one executor alone may do it; Mee 

what if the executor be an infant, or womalil th 

covert, — de 

a. What ſhall amount to an aſſent of the ed 

cutor, and what to diſaſſent or diſablement op: 

aſſent. 23 F 

5. How a leaſe or chattel real may be given ¶ecu 

one for a time, with remainder to another; ig 

not. | | * nfl 

6. Where an aſſent to the firſt, or one part ¶ re 


the bequeſt, ſhall imply or amount to an aft 


for the reſidue. _ | ly 
7. Of the manner of aſſents, and therein of pi 
ſents conditional. d i 


8. What manner of intereſt he in the remain 
of a leaſe after the death of another hath during 
the life of that other; and whether he may di 
poſe of it during that time, and how. 
9. Whether this remainder can be defeated by 
any act of the deviſee for life, or by the denied 
of him in remainder firſt. _ 2 
10. By what acts or accidents a legacy may 
forfeited, or loſt, and therein of revocation 
death before, &c. | | 
lee ne: Whether the executors aſſent ſhall have 
eiveittoano- lation to the teſtator's death, and ſhall mak 

rher, the legatee good a grant before made by the legatee. 
at the common As for the firſt, we have before ſbevel the 
— 1 op eng aſſent of the executor to be neceſſary before . 
| d 1 

legacy can be had, for that debts are firſt to 

paid, and that the executor is to look to at lf 


peril, But hereto add a little out of * 1 
| ores 


v N 
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goods be in the hands or cuſtody. of J. S. 
the owner doth bequeath them to him, then 
be keep or retain them againſt the will of 
executor, ſo as there be other ſufficient: goods 
the hands of the executor for payment of 


nd in the eccleſiaſtical law, yet for that no 
perty is transferred to the legatee without 
- executor's aſſent, therefore, doubtleſs, the 
cutor may at the common law recover the 
ing with-held, or damages to the value, a 
inſt the legatee detaining it. Another caſe 
re is, wherein, as the learned civilian faith, 
 legatee may take to him the thing bequeath- 
lying in prender, viz. Horſe, other beaſt; 
piece of plate, or other like thing known, 
d in being; and that is, where the teſtator 
th expreſly ſo appoint by his will. But here- 
doubtleſs, the common law, at and by 
ich debts are recoverable againſt executors, 
|| oppoſe the law ſpiritual: for elſe by ſuch 
pointment the teſtator might cauſe all his 
dds to be taken by legatees, and that none 
buld remain to pay debts. Yet if there be o- 
r goods beſides ſufficient for payment of 
ts; then indeed I ſee not how the executor 
binder ſuch taking, without violating his 


n taken for performance of the will. It any 
hat it is alſo a breach of oath in the other 

©; I ſay, he obſerveth not that there that 
ee in the will, being againſt the law, is void, 
af conſequently, there is a nullity upon it, 
eis as if no ſuch thing were in the will, 


d ſo the oath extends not to it. And as a 
tel ſhall not be transferred to a ſtranger with- 


= IE 


4, a learned civilian, who faith, that in caſe a, 


debts : but though thus (as it ſeems) it would 


out 
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224 The Office of an Executoz. 
out the executor's aſſent; ſo if the deviſe be 
the executor himſelf till he elect to take as be 
gatee, it ſhall be to him as executor; as appea 
by the ſtrain and argument of two caſes in Plat 
Comment. And more lately in the King's Ben, 
the point being divers days argued, wis at l 
Welchden & El- ſo reſolved by three judges againſt one. And 
Rr Tadly. the reaſon of Coke at the bar was very good 
Portman & for here the executor ſuſtains two perſons, vt 
Tun. 3) kl. an executor and legatee, and ſo/all one ab uh 
All but Gaudy the bequeſt is to another; for, Quando dus iu 
* concurrunt in una perſona, æquum eſt ut , q 
in diverſis. | | | 
As for the ſecond point, it may havett 
two parts: firſt, when the executor is able g 
give ſuch aſſent to a legacy: And, ſecondly 
2 when he may do it with ſafety. As for the fir 
988 he is able before probate of the will to aſſt 
unto the execution of a legacy, as elſewhere! 
ſhewed, and that although he be not of full ; 
of one and twenty years: but if he be under 
venteen years, ſo as he is not able to take up 
him the office of an executor, and therefore a 
miniſtration 1s during. that time to be commit 
ted to ſome other; here his aſſent is not 
force or effectual, as we find, in Prince's a 
to have been held in the caſe of Pigot and 
do. 1. 3 f. 29. coin. As for the ſecond part, till all debts 
payed, the executor may not ſafely conſent 
put the legatee into the leaſe or chattel deviſed 
no more than he may pay money bequeathe 
if there be not ſufficient alſo to pay all den 
Of theſe things more is ſaid elſewhere. Yer": 
cauſe the reader, or he that deſires direction uy": 
theſe points, will look for them under ths" 


„thought not good here to be altogether 

lent touching them. / - 

As to the third point, viz. Whether the aſ- 

it of one executor, where there be many, be 

ficient ; I ſee not how to doubt: ſince any K 2 if 
e executor may give away any goods of the one of the exe- 


_ cutors, he 


ercfore much more aſſent; which is no more aſentof bis com- 
panions 3 yet if 


leaſe, H. 
there want to pay debts, he only who aſſent- 4. 14, > 


| ſhall anſwer for it of his own goods, and ban 7 
t his companions. But if this executor be ei- — — | 
r under the age of ſeventeen years, or under ee 
verture, Viz, a woman married, ſuch is not Rhetorick and 
e to give a good aſſent to bind the others, * . 
ght draw a debt upon himſelf, and the wife© 
on her huſband, by aſſenting to or paying of 
egacy, there not being ſufficient goods to pay 
debts. But the huſband's aſſent is ſufficient 
gere the wife is executrix; for his act, whom 
hath choſen to be her head, may prejudice 
well her as himſelf; yea, though ſhe were 
hin age, yet he being of full age, his aſſent 
Il ſtand good. But if he or another executor 
his own right be above ſeventeen years of 
or elſe under twenty-one, I doubt whe- 
r now his aſſent will be ſufficient at leaſt, ex- 
t the caſe be put, that there be Aſſets ſuffi- 
t which perhaps there may be material, 
vgh not in the other. See more hereof after 
the title of women-covert and infants ex- 
Itors, : | 
to the fourth point: firſt, there may be 
aſſent and election implied as well as expreſs: 


Q fog 
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ſtator's, or releaſe any debts due to him, ae ie be 


greater work, in effect, than an attornment bt, pic com. 
one leſſee upon a grant of a reverſion, And panion may te- 


nor themſelves, for then thereby the infant 5. in Bug, Rex, - 
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226 The Omce of an Executoz. 
In the ſpecial for if in the deviſe or bequeſt the legatee be zy. 
_ gg pointed to do ſome act as in reſpect of the le 
rſt len e dt, Sacy and the executor doth accept the \perfqr 


quod ſi ipſa obi- Mance thereof, this amounteth to an aſſent, $ 


Nabe, (ei. if the deviſe be to an executor for the educa} 
the remainder On of ſome children, which he doth according nd 
gegner ly educate, this makes an election to have thy on 
death, de bons thing by way of legacy, and not as executor ink 
Co eſs) habe. as appears by the caſe of Paramour and Turi cy 
ret firmam & Ploumd 543. So if an horſe be bequeathed, ad 
Cn you's one offering to buy him of the executor ade 
94. Manning's ſelf, he directeth him to go and buy the be bent 
See Co, Lib. Of the legatee, or if = _— nor ffs . 
Inir. x50. the money to the legatee for the ; this impl e 
devilee for lite, eth — be ak legatees , 2 
aid the other the will: and ſo was it held in the caſe between 
ter ber death; T,0w0 and Carter, where the deviſee of a ore 
and he entred, did grant it to the executor ; and this ac ere 
nifration, ſhe tance of a grant from him was held to im et, 
dying inteſtate, the executor's aſſent, that it ſhould de he leg 
yet held Aﬀets | | | 

in him. This grant. But I ſee not well how that ſhould _ 
M 199-7: Jaw which in the later part of the L.-Dyr WF"<cv 

ot. 318. See 


Lib. Intr. 321. found, viz. Where a term was deviſed to ere! 
One gave the | | | | btn" eat 
third part of his and he was made executor, and after the d 


goods to A. with Of the teſtator entred and occupied the lands 


whom the exe- 3 * : 51 | Im 

eutor accountes Whole year without proving the will, that t 

for the amount, was an election to have it as deviſee, and 9 

that ſumin as executor. For, firſt, he had good right! 

debt; bur no the term as executor before probate, and 7 
. . - | 

* might clearly in that right have taken the pn m 

37 Elin. R. fits, although it had not been deviſed ot l 

Where bequeſts 


to the executor queathed to bim, and that before any will peo 
himſelf, 


Tr. 35 lis, ved. Secondly, He could not by right have! 


If he by will be- as legatee, without aſſent of himſelf or ſomet 


quea h it to . AT a 0 : eral | 
quea "1 eld, ther as executor. Therefore this gen 


to have it as le- ceptation can determine no election, as 1 
gates. | | W | 
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were is held. As for diſaſſent or diſablement 
\ aſſent: as if the executor do once declare 
is aſſent that the legatee ſhall have his legacy, 
e may then enter into it or take it, notwith- - 
ding the executor's countermand of revoca- 
on of his aſſent after; ſo, on the other fide, I 
tink, if he fully and expreſly deny that the le- 
Ney ſhall take effect, he cannot after make a 
ood aſſent thereunto, for that election once 
made muſt ſtand peremptory, be it refuſal to 
ent, or aſſent. Yet 2uere of this, for that 
e tefuſal to aſſent may be checked by ſentence 
| decree in the ſpiritual court or court of equi- 
5, and ſo an aſſent be enforced. But it the 
power of aſſenting be legally loſt by the means 
forefaid, viz, diſabled, I fee not how any legal 
ereſt can be transferred by that compelled ab. 
ent, how ſoe ver decreed. And what is ſaid of Soiftheexecuter 
legacy bequeathed to another, the ſame may 82 
e underſtood in caſe where the bequeſt is to the is void. Tr. 37 
xecutor himſelf, and he makes his election to — 1 
lave it as legatee, or as executor. But if where Dy- 359- 
n horſe is bequeathed to A. the executor after 
e teſtator's death doth ride the horſe, or uſe 
im in the coach or in the plough, I do. not 
ke this to be any ſuch diſagreement to the ex- 
tion of the legacy, as that the executor can- 
ot after aſſent to the legatces having thereof, 
o more (though it be ſomewhat more) than 
dere a drinking-cup is bequeathed, and the : 
recutor after the teſtator's death doth uſe it to 
tink in: nay, if a leaſe of land be bequeathed 
o 4. and the executor continueth the depaſtur- 
ig of the teſtator's cattel therein; yet is not 
bis any diſagreement to the execution of the 
tgacy. But if this leaſe-land were let out by 


Q 2 | che 
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the teſtator from year to year, and the execut 


diſchargeth the tenant, and taketh it into] % 

hands at the year's end; this I conceive to be no 

diſ-afſent to the legacy: and ſo alſo perhaps Mie f 

his taking or diſtraining for any rent there n a 

due after the teſtator's death. Yet am Inn b 

reſolute that the diſ- aſſent is ſo peremptory alli \ 

unchangeable as the aſſent, remembring the ., 0 

14 H. 3. 3. in K. Henry the eighth his time, where a , tato 

being granted by a leſſee conditionally, ſo e [a1 

the aſſent of the leſſor could be had by ſuch it 

day; though the leſſor's aſſent were at one lim 

denied, yet might it be yielded at another, arg 

5 as it were at any time before the day, Been 

1 there it was held, that if no time of aſſent g 
4 limited, then one expreſs denial or refuſal ve tt 
1 be peremptory, ſo as the refuſal were exp rer 
« to the party to whom the aſſent was to be g r<l 
50 Dy. 359. After other wiſe, if it were but in ſpeech to or amo t of 
| mae, no da. ſtrangers. This and the former caſe, 19 cr; 
1 nation. give the beſt light to this point that I remem e 
4 Now for diſablement to aſſent, it was held ren 
the forementioned caſe of Low and Carter, Hr w 
| where a Term is bequeathed to A. and after Wl firl 
4 teſtator's death the executor takes a new leaſeſ n, * 
the ſame land for more years in poſſeſſion, he 
1 begin preſently; now by this was the term Mer c: 
| by the teſtator ſurrendred and drowned, lac r 
j it could not paſs to A. by the executor's d 
; after. M8 we 
| As to the fifth point, viz. in what maß ett 
a leafe for years or other chattel real mid ir 

bequeathed to one for a time, with remain", : 

to another; it hath been heretofore much d n 

ed, when a leaſe for years was bequeathed ie e 


one for life, or for ſo many years as bly ue 


The Office of an Exetutoz. 


re, whether the limiting of a remainder there- 
after his deceaſe were of any validity in law 
not. And this doubt had this ground: any 


an any term for years; therefore when a termer 
th by his will given his term, or his houſe or 
d which he ſo holdeth for years to one for 
e, or for ſo many years as he ſhall live; this 
ator and deviſor hath not in the judgment of 
law any eſtate remaining in him; and there- 
e it was thought very hard for him to give 


— >>» 


een's time reſolved, that ſuch a remainder 


e the term expired, that then he to whom 
remainder was limited might enter and enjoy 
reſidue of the term. As for the giving of 
t of the years to one, and the reſidue to the 
er; viz. if the term being twenty years, the 
te bequeathed ten thereof to his wife, and 
remainder to his daughter; of this no doubt 
r was but that it was good : for that after 
firſt ſtate limited, there remained a farther 
, Viz. ten years more in the deviſor, where- 
he had power to diſpoſe; whereas in the 
er caſe, after the term limited to one for life, 


uid not take up the whole Term. Bur now, 
we the caſe a third way, vi. that the termer 
ſeth or bequeatheth the thing in leaſe to one 
d in tail, with remainder to another, and 
h, and the firſt entreth and dieth without 
; now whether ſhall the next in remainder, 
he executor of him ſo dying have the term 
ue? And this caſe came in queſtion, and 


Q 2 was 


te for life in the judgment of law is greater 


good; and that if the firſt deviſee died be- 


e remained but a poſſibility that this life 


229 


limit a remainder to another. But after ma- Plow. Com. 
arguings and debatings, it was in the late 3“ & 828. 
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Both Alexander 
and Ra ph were 
executors; but 
that makes no 
difference. 


to the uſe of his youngeſt daughter, whom} 
Robert Lewkener married. Then Alexander q 


The Office of an Executoz. 
was adjudged about the middle of Rigg %, 
his reign in the Zxchequer : for there, Mr 
Hamond holding by leaſe for years from 
crown the manor of Akers in Kent, deviſed | 
ſame by his will to Alexander Hamond, his r 
ſon, and the heirs males of. his body, with bat 
mainder to Ralph Hamond, another fon, in| 
manner, and the like remainder to Thomas 
mond, and made the ſaid Alexander executit =efce 
who after his father*s deceaſe elected to take 
legatee, and after Ralph Hamond died, leayj 
iſſue male, and making his wife executrix; 
ander, not having iſſue male granted the wig 
term by deed to B. and C. for the behoof| 
himſelf and his wife during their lives, and if 


ing without iſſue male, the wife and executi 
of Ralph Hamond entred, claiming the term, 4 
being kept out, ſealed -a leaſe ; whereopald 
Eject. firme was brought, and a jury ap 
at the bar in the Exchequer found a ſpecial it 
dict in effect ut ſupra. And in argument of 
caſe, firſt the main queſtion was, whether i 
caſe were all one-in law with the former, wit 
a term was deviſed to one for life, with rem 
der over, ſo as by the death of Alexander 
mond without iſſue male the term ſhould pot 
the next in remainder, as in the other cale, | | 
the death of the deviſee for life, dying wit 
the term, it ſhould do? And on the plaintil 
part it was urged to be all one, fo that by f 
tue of the bequeſts ſupra, Alexander had anal 
to him and his executors only ſo long as Wt 
ſhould'be heirs-males of his body; and he6 
ing wittout tuch iflue, the term remained toll 

© execuld 


« 


The Once of an Exeentoꝛ. 

recutors of Ralph, who had the remainder in 
ke manner, and left iſſue male, which ſtill lived, 
d ſo that ſtate of Ralph yet had continuance. 
For it was admitted by the counſel on that ſide, 
hat the term could not go the iſſue male of 
2a/ph according to the words and intent of the 
vill, ſince it was impoſſible to make a term to 


erefore they faid the law ſhould work, which 
as neareſt to the intent, viz. that after Alex- 
ders death it ſhould go firſt to his executors 
and aſſigns, ſo long as iflue- male of his body 
goth continue; and for want of ſuch iſſue, then 
to Ralph, his executors and aſſigns, ſo long as his 
fue male ſhould laſt: and therefore in this caſe, 
he iſſue male of Alexander failing, the executor 
ff Ralph, whoſe iſſue male faileth not, ſhould 
enjoy the term; and ſo judgment ought: to be 
given for the plaintiff being leſſee of that exe- 
cutor. On the other ſide it was ſaid by the de- 
ſendant's council, that this caſe differeth much 
from the other caſe, where the term or land 
held by leaſe is given but for life to the firſt, 
with remainder to another; which cafe, as having 
been often reſolved, was clearly admitted to be 
good law : for in that caſe the intent of the teſ- 
tator might and did take effect. But in this 


aligns of Ralph Hamond, it muſt go againſt the 
intent of the teſtator, whoſe mind and will was, 
4 it appears by his words, that it ſhould go 
only to the iſſue male of one ſon after another, 
and not to any executors, Now then, ſince this 
intent was ſo contrary to the ruies of law, that 


void, and fo all the words of heirs-male ſtand- 
| -Q4 ing 


iefcend without an act of parliament. This 


caſe, if the land ſhould go to the executors and 


it could not take effec; therefore it muſt be 
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ing void, the will is to be conſtrued a8 a4 

and abſolute gift and bequeſt to the ſaid 4 

and conſequently the term muſt go to his ex 

Windſmore & cutors and aſſigns. And for this point, reſen 
bend, 1. 28  blance was made to a caſe reſolved in the Ki 
29 El argued, Bench; where a leaſe was made by indenturey 
"ijudg.” Winar A. Habend. to A. B. and C. for their lives: no 
1 becauſe B. and C. could take nothing, it wa 
Cro, El. A reſolved that A. ſhould not have it for the 
lives, but for his own only. This caſe was {i 

to come very cloſe in reaſon to the caſe in q 

ſtion : for as here the intent of the leaſe wy 

that B. and C. ſhould be eſtated for their live 

and, ſince that could not be, therefore the nam 

ing of them ſhould be utterly void, and asf 

they had not at all been named, and their ling 

ſhall not ſtand as a meaſure for the eſtate of 4 

ſo in the other caſe the intent of the will being 

that the leaſe or land leaſed ſhould go to the 
heirs-males of the body, firſt of Alexander, and 

after of Ralph, ſince this cannot be, therefore 

the words and name of heirs-males ſhould ſtand 

for a mere blank and cypher, and not to mes 

ſure out any ſtate to the ſaid Alexander and 

Ralph, and their executors and aſſigns. All 

it was ſaid on the defendant's part, that an eſtate 

for life in the judgment of law is of fo ſhort 

and uncertain continuance, that if 4. make 1 

leaſe to B. for his life, and after makes a leale 

of the ſame land to C. for years, now ſhall not 

this later leaſe be void abſolutely for any pat 

of the term, but ſhall- ſtand in expectation of 

the death of B. and, as ſoon as he dieth, ſhall 

take effect immediately: whereas if the leaſe to 

B. had been for ten years, or any like term, 


then the leaſe to C. ſhould have been void 1 be 
| 0 
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many years of his term. Thus it appears 


it a ſtate for life is very momentary in the 


dement of law, and not 6 cap hes any cer- 


n continuance 10 much as for a day. But it 
otherwiſe of an eſtate-tail, ſo that if A. ha- 
ng given land to B. in tail, doth after (with- 
t indenture which makes an eſtople) make a 
aſe to C. for 2 1 years, and then B. dieth with- 
t iſſue during the term, yet ſhall not the leaſe 
e effect, becauſe it was utterly void at the 
ſt making. For an eſtate- tail, being a ſtate 
inheritance, may in the intendment and judg- 
nt of law have continuance for ever, as ap- 
rs both by the caſe of Adams and Lambert, 
ere it is held within the ſtatute of chanteries, 
ich ſpeaks of gifts to have continuance for 
er. Therefore a reverſion upon an eſtate-tail 
bo Aſſets, nor giveth cauſe of receipt; other- 
ſe in all theſe caſes it is touching a reverſion 
pectant upon a ſtate for life. Again, it was 
d by the defendant's council, that an eſtate 
be limited to A. and his heirs during the 
of B. with remainder: to C. as in Chudley's 
e was reſolved : but if land be given to A. 
( his heirs ſo long as B. ſhall have heirs of 
body or heirs- males, with remainder over to 
this remainder is utterly void. So as there 
n the judgment of law a great difference be- 
en the largeneſs and continuance of an eſtate- 
and of an eſtate for life. And if (which 
'orth the obſerving) a fee-ſimple cannot af- 
| a remainder to be draw out of it after 
a gift to one and his heirs, during the con- 
ance of an eſtate-tail, or of the meaſure there- 
much leſs can a term yield -ſuch large thongs 
be cut out of it, as a remainder after an 
eſtate 
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28 K. den age to one fo long as he ſhall have heir 


in this caſe the remainder was held void 
Baldwin and Shelly, though Englefield Were 10 


Farther it was ſaid, that if ſuch a cone | 


argued as a gift and bequeſt to An, 


The Om̃ce ok an n 


his body, or heirs- males, which is all one. 


contrary opinion, as the Lord 


by will ſhould ſtand good, it would raiſe a 
petuity, not to be cut off by any recovery, 

But whereas. the caſe of Hamond hath | 
related before, ſo as by way of admittancei 


mand and the heirs-males of his body, with 
mainder. in like manner to Ralph; the u 
of the caſe was, that the words of the will 
only to Alexander and his heirs-males, (not ſpe 
ing of his body) and ſo to Ralph; which 
was urged by the defendant's council, madet 
cale ſtronger againſt the plaintiffs : for adi 
that the former way Alexander ſhould have! 
bur a ſtate determinable upon the continuance 
his iſſue-males, yet here not ſo; ſince the! 
ſon. why in wills, ſuch a deviſe being m 
the — ſhould ſupply the words (ef * 
is only to make an eſtate- tail to the iffue: 
according to the teſtator's intent. Non i int 
caſe of a term for years ſo bequeathed, 
eſtate · tail could poſſibly be, though theſe 0 
had been in the will; and therefore the mob 
to the law failing, no ſuch ſupply will be m 
by the law, ſince it would be to no p 

conſequently, here was neither ſtate tal, 
iſſues or heir-males of the body, on wholed 
tinuance this ſtate of Alexander ſhould be dt 
minable. Therefore it was an abſolute anda 
bequeſt of the term to Alexander far ever, 


ſo. long as the term ſhauld continue; = 
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queſt to one far ever is as much ag a bequeſt 
> him and his heirs; ſo a bequeſt to one and 
heirs is as much as if it.had been to him 
or ever. ee | 

And this caſe, after ſix arguments on each 
le at the bar, (if I much miſtake not) was 
pon argument by the barons adjudged. for the 
-fendant by the Lord Chief Baron Taxfeld and 
Baron Bromley, Mr. Baron Denham (who 
nly heard, as I take it, one argument on each 
dc, made of purpoſe in reſpect of his coming 
to his place, after the former arguments) be- 
o of the contrary opinion: and the judgment 
roceeded upon the point formerly touched, 
at, as this caſe was, the ſtate of Alexander did 
ot end by his death, and remain to the execu- 
ors of Ralpb. Other points were ſtirred, which 
ill be touched upon in other diviſions after, in 
his chapter, It will be obſerved that I do mare 
ally expreſs reaſons and points enforced on the 
efendants part than on the plaintiffs, where- 
ore let theſe two reaſons be accepted. Firſt 
hat I better could relate that than the other, 
ting the firſt who argued for the defendant, 
nd hearing little of that which was by others 


y, the labour did lie on the defendant's part, 
0 prove that this caſe differeth from the com- 


ler to another. | | 5 

We are now come to the ſixth point, viz, 
bat where houſe or land held by leaſe, or the 
profits thereof, or the leaſe or term it ſelf, which 


d for life, or for ſome part of the term, with 
re- 


aid on either ſide after, nor hearing the courts; 
c ad hoc conductus, nec pedibus fortis. Second» 


non caſe of deviſe to one for life, with remain- 


Na will makes no difference, is bequeathed to 
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236 The Office of an'Executoz, 
Plow. 545-6. remainder to B. and the executor aſſents that 
non enjoy his bequeſt, whether this ſhall «no 

to B. alſo, ſince without the executors affene; 
legacy can take effect. And it hath been reſals 
ed that this afſent ſhall. be effectual as wells 
all the remainders as to the firſt eſtate: and 
according to former reſolutions, it was admi 
ted in Hamond*s caſe, that Alexander his fl 
to take as legatee ſufficed (if the bequeſt hy 
been good) for the remainder to Ralph andy 
thers. And the reaſon of this doubtleſs is, 
cauſe here the particular eſtate and the remaj 
der are all but one eſtate in law; they mil 
but one degree in a writ of entry, nor ſhall hay 
but one year and a day to enter for mortmii 
And an attornment to the grantee of a rentt 
reverſion for life with remainder over doth enut 
alſo to the remainder, which being aſſent hat 
much affinity to that of the executor, each ten 
ing to perfect the grant of another man. N 
then, whereas it was urged in Hamond's cal 
that the ſtate limited to Ralph ſhould take effet 
not as a remainder, but as a new eſtate to coll 
mence futurely, viz. when Alex. ſhould be da 
without iſſue male: if it could be admitted i 
be ſo, then could not the aſſent of the firſt ſtat 
to Alexander have enured to this, ſince to R. 
remainder it worketh as being one ſtate v 
the firſt, which reaſon muſt fail the other v 
This difference between a remainder and nef 
eſtate future brings ro my mind the caſe of 
rent by way of new creation, granted by C. oi 
of land to A. for life, or in tail, with remainde 
to B. In like manner it hath probably ve 
held. although this limitation to B. cannot & 


gocd by way of remainder, becaufe Ch nd 
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ice in the rent remaining with him when he 
ide the grant to A; yet ſhould it be good by 
by of a new grant and creation to Som- 
-nce futurely. But this doubtleſs cannot ſe 
but with a difference. For if the grant werte 
indenture between C. on the one part, and 
only on the other part, now B. being no par- 
to the deed, can take nothing by it, except 
way of remainder, but if he were party to 
e indenture; or if the grant were by. deed- 
ll, to which all men are alike parties, then it 
ply may enure as a future grant to B. This 
pot impertinent. 4 67 t u e Bag 330 
Now as the executors aſſent to one cannot 
ure to another, though of the ſame thing, ex- 
pt by way of remainder ; ſo neither can it 
y way where the things are not the ſame, ex- 
pt in very ſpecial caſes. As if a termer be- 
jeath a rent to A. and the land it ſelf to B. the 
ecutors aſſent that A. ſhould have the rent is 
) aſſent that B. ſhould have the land: land 
th imply the aſſent that A. ſhould have the 
t. Yet I think the aſſent that B. ſhould 


; 


| by the law againſt the-paſſing, of-a-chattel 


reſpect to the payment of the teſtatot's debts, 
if the land ſhall paſs to B. it is no more 
alable to the teſtator's debts that it paſs diſ- 
aged of the rent, than charged. 2. Since 
gift and bequeſt was of the land charged with 
e rent, therefore if this bequeſt ſhall. take ef- 
wit ſhall carry the land according to the 
aor's intent, viz. with this charge upon it: 
what elſe doth the executor in this, but aſ- 
at that the will of the teſtator herein doth 

95 8 ſtand 
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re the rent. 1. For that the reſtraint impo - Plow. Con. 523, 
in Bret & Rig- 

a i | ö den's caſe. 
a will without the executors aſſent being out of common or 


other profit. 
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ſtand and take effect? and conſequently x MC- 
take the term according to the will, and n 8 
any different or contrary manner. 885 

Next we are to conſider of the manter di © 
ſents by executors, which hath ſome” a 
with the fourth point. But here we ſhall oi” © 
ſidet only of affetits conditional. Now to f * 
purpoſe we will caſt our eyes upon two fort 10 
conditions, viz. ptecedent, and ſubſequent, Wl © 
for the former, an executor may to a leput =” 
abſolutely give affent upon a condition pre . 
dent, as thus: Jam content, that if you q 0 
get and bring in to me ſuch a bond v 0 
che teſtator ſtood bound to J. F. that thin M 
enter upon the term, or take the corn or cat | 75 
to you bequeathed. So of other like conding. .. 
which may precede the aſſent: as, if you can. N 
the aſſent of my executor, or, if 8 * 
the atrearages of rent to the leſſor behind u : 
teſtacor's death, or, if you will pay the ne 
already due to the ſervants Wen i about M .; 
if che condition be not performed} there i. - 
aſſent; and therefore the conditioning in Wl oo. 
manner is good. But if it be ei 2 d a 
ſubſequetit, as thus, 1 do agtee that” you . 
have the thing bequeathed to you, prog. 
that you ſhall pay ſo much yearly to me, M. 
ſuch a creditor of the teſtator; now the If * 
tee entring into or taking the thing beques .. 
ſhalt not loſe it again by failing to'perform WW. h 
condition afterwards; for the executor by hat 
aſſent cannot make that legacy conditil 7 
which the teſtator gave abſolutely, no Mi 1 
than he can make the bequeſt to be ably. .. 


which the teſtator gave conditionally, except 
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The Office of an Executoy 239 
leaſe made of the condition. As in other 
nos, ſo in this, the executors aſſent is like to 
. attornment of a leſſee which cannot be up- 
condition ſubſequent, where the grant is ab- 
ute or without condition, though yet he 
to his, attornment prefix a condition pre- 
gent. | 
In the eighth place we are, touching the be- 
eſt of leaſes or chattels real, to conſider what 
inner of intereſt one to whom a remainder 
1 term after the death of another is limited 
b, and whether he may grant the fame or 
oſe thereof during the life of the firſt. And 
to that it is clear that he hath but a poſſibi- 
of remainder, for that poſſibly the whole 
m may be ſpent in the life of the firſt, to 
om during his or her life it is bequeathed : by 
a mere poſſibility is not grantable. There- „Em. rent 
was ie reſol ved in the late Queen's time, e. BE 
ere he in remainder granted or fold his ſtate 
intereſt to another during the time of the 
t, that this grant was utterly void, becauſe 
poſſibility cannot be granted. But whereas 
e opinion in that caſe was delivered, that 
poſſibility could not be releaſed, no more | 
n granted; it hath ſince been reſolved, that N F 
u the remainder, by his deed of grant c 
iſe of the deviſee for life, may make his 
te, which before was determinable by his 
th, to be now abſolute, ſo as it ſhall conti- 
to his executors, adminiſtrators and aſſigns, 
his death during the whole term. It may 
that what was conceived; in the ſaid caſe of 
9, negatively of the validity of a releaſe by 
in the remainder, might be meant, or per- 
s expieſſed of a releaſe to him in the rever- 
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The Dice of an Executoz.” 
fion : but ſurely (methinks) though. he. ood 
not. ſurrender, yet his. releaſe or defeaſance] 
him in reverſion or reainder, having the 
hold or inheritance, ſhould deſolve dr defi 
this term reſidue after the death of the dei 
for life, ſo as there the freehold ſhould bet 
charged thereof. But Quære, for T have 
known this in queſtion. As for the other g 
of Fulſey's caſe, it was in the ſaid later cal 
Lompet confirmed and admitted for good li 
viz. that this poſſibility of remainder; could 
be aliened nor conveyed. to a ſtranger, 

Now we are come to the ninth point, vis 
examine whether any act of the deviſee for 
can fruſtrate or defeat him in the remainde 
the term, and whether the act of god, vis 
the death of him in the remairider before 
firſt deviſee for life, hall defeat it. ASwl 
firſt, it hath divers times been reſalved, that 


otherwiſe : but according to the late reſolt 
Was it alſo held or admitted by all in the 
caſe of Hammond, where was gry an 


SSf'S - wt & 


by an Ek ſurrender ; nor a0ubilel ir 
lawry, whereby the term of the firſt devil 
ſe.tled in the crown. But if we put ie 
farther, of waſte. committed by the renant 
life, or breach of condition by not payed 
the rent, or otherwiſe 3 theſe for the whole 
the later caſe, and for the part waſted inthe ford 
do o deſtroy the leaſe, and * ches reyen 
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as that all remainders muſt 

oF . 65 of a feolfment, or other like for- 

ture by line. As for the death of him in te- 

inder, it was urged in the cafe of Hamond, 

eee, ' 


1 more expreſly as reſolved 4 
b of Prin and Atmore. n 
Ived, (and found former reſolutions 
urts that way) that the death of kim in 
der did not hinder, but that it ny Cer 

well in the executors upc che deaths of the 

riſce, as it ſhould have done in himſelf, if he | 
| over-lived' the firſt deviſce for life, If the I» | | 
ic enter and levy 2 Hne, and the deyiſee for | | 
enter not, nor claims: in five heat; he in = 
remainder hang enters 8 having a right la- 


7 

Ia the laſt place we intermedled only with 
ales bequeathed, wherein yet is to be under- 
od, that what thereof is ſpoken is tg be ex- 
d. to and underſtood, of all other chartels 
| been dae body and lad — 4 
ter at upon ſtatutes or judgments, te 
than by leaſe, in tairs, mark 
ities, commons, ad vowſons, 
8; yea, one ſingle next avoidance of a 

on we come to conlider of deren per 
acipally, if not only; viz. how ſuch 

eited, loſt, reve” Firſt then, Of facie, 
aſder of the ach of the ] 1 — — 

the acts of God z N the 07 


there the 


f 
i 
! 
1.4 
71 
b \ 


46 9. 3, & EL B. 59. See this difference, "Sim! Sylv:- 284 7 "Atcardidg- 


would have been _C LY, ern. 255 Tün- 


242 Che Office et an Gretutad? 
earn, may forfeit his legacy by His miſe} 
Vide p. Sup, 19. to Wards the will: as if he uſe means 70 ban 
cohecaled and kept from being Ko 
i conſequently p red. So if hecatult ityf fat 
wn ure fity.' 955 18 18, if he deface or defifoy th 
a raror or ger. Will. Alſo, if 'being by the wil appoigtea 
dian be excuſeit. Hg tutor or educator of a child, he Fefuſeth 
to be. So faith maſter Stoinbornd but ech 
* Pfiasts ſeems to me oppoſite in that ere 
no faith, &/ Iegatum fuerit aliguid ea runde 
en. u 233: . fatias "ali uid, tals legutum non eſt. r 
1 — 39431 ſo as he takes away the ſoreb of 
condition from words: conditional; Wheretg t 
other without words Conditional vai fed Perl 
tion implied. Lactiy, if the tepatediprfi 
too far öpOn the ſtrength of ch&begulſt Whit 
ſo as he taketh the ching bequeatHeepwhilnoac 
confent vf the executor, thus af e- 
De Tete. 25. fcit his legacy, faith Maſter Swihbor; Ie 
teſtator did will anch appoint he nid e d 
The falling 1 into enmity with the teſtate will Wl © 
confidered of more fitly;” as I talblig" ing 

the acts of the teſtätor. In the few pin 
us ſer what acts of God ſhall cauſe a Te 
to take effect. Eirſt thus, if the legates py 1 
fore the teſtator, this legacy is loſt} "aft his et 
citor” ali not have it. So alfo, ' Tateh Mat 
De Teſtm, 255. Stwinbar,” if it be app inted to be paid after M 
death bf "tie exeodtof, and the legatee dieth be 
fors'the *executor, enn Toft. © And 40 lch f 
die before the condition perfor mech ſaltkr he 
gr pon Fer: us come no to time of R W deal 


= N05 d 2 
425 2 1 112 | 3 * befor 


vers 1171 7 1 35221 
nent, And the betitee died before the lat; i? exccytdr mal asd A * vel 14 KH. f 


3 30Y 


vide Ny, ubi ſ uprp per ore opinionem 8 Ladd 2 We bon ral 8 


with intereſt, qu. . 


The Office. — Executoꝛ. 
geſore it. th there. be a day certain limited for 
ayment, and the legatee die before that day, 


is execuror ſhall have the, legacy; contrariwiſe, 
de payment were limited to be made when 
este ſhould, be matried: but if it were 
a"; cxpreficd to be towards the meme, of 
"A lgatee, and ſhe: die before marriage, her 
” og ſhall, ele Haith, Swinborn. Now 
e caſe; that a. gay de beg bequeathed to B. 
be paid when he ſhafl be five; and, enemy 
* — and, B. dieth — that age z it 
ss be paid. to the executor, .and. that preſent- 
" No þ wicked ing till B. ſhould have been of 


5 ſaith Prieriys, Ny, ſaith Swinhorn, 

| the, words of the will be 1a,. 212. hen he 

ball come to ſuch. an, age, Shen if he die before, 

ls executors, hall not have it at all: ur if the 

equeſt be e „and farther, it is added in 

ic will, cha haze che, teſtatog would have; that le- 

bey paid the legater 88 uch an 8 

dough he, die; before ſuch an age, R exe- 

tors ſhall — the ſum hequcarhed. The dif- 

gence may. ſeem very nice, yet. haply. it wants 

't 3 probable colour of realqp. | w.laſtly, AQts of the teſ- 

t us 9 . the teſtator's. own, alts, Who 

pry hath power 0 reyoke- or countermand 

7 icy, chough deen nor e e 

te F 1 ere firſt of revocation pre ſum⸗ 

If thers, fall out grapes inimicitias, intem Sum. Sylv. 285. 

lantem & Legatarium, Legatum caduc cum 

dur, ſaith the. ſummilt,; ed non. propier lever, 

th b bs, , graues, fe tamen REY 

am, redimtegratur.. Legatum. That i, by 

ricvous enmity after ariſing, and never recon- 

led between the teſtator and legatee,, the lega- 

Iiö 8 otherwiſe of bh —_ breach, or 
R 2 falling 


hi 


7 
6 
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Falli though i continue until t Gen 
WY en Legs 


8 lb e pier as a 4 of the teſcaten d 


to be reckoned of tegiſtred artongſt the a 
forftitores of the legatee 3 for that dt in et 
the ſummmiſt made material, of any ny poi oft { 


ference, whether the legatee gave jeſt ail 
28 e ot that the teſdator ce 


diſpleaſure, and fo grew into eaufleſs thin 
Thetrfore alſo do F hold it of the My 


vocation ithyplicd of preſurited ; for thav ali 
ho tevbcition be uch, yer Linde "this & 
trath ceaſed to beat engl wins 


endet be Intended to wilt bun good, tor & 


ſequetitly to Be ef the fathe mind 


betete of hint, as he wes where be — 


wil. Yet here again it i worth che 
tion, whether the ercurH Htance full 


60 0 
hot make 4 diffetenee im the cafe; chf 


r 
1 ard e 
pl vic will is, er at leaft to c 
5 fig petofitng ind reforming che W 
is very alterztion of affectiett owl thi 
Alteratictt im the vin, und « revocation of 
#thicable * L 


Geh, herd it wp bo 

en coſe een een ve 
bequeſt, charity of other thotives | 
him to malte it ſtbod unvaniſhed und not 
tinguiſhed by this breach of formef amt). 
as the continuance of time and oppottunity 


ter che making of 2 verbal or nuticupative? | 


— 
Ln 
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The Office of n Executsz. 
ichout reducing it to writing, and "$1; 
be atteſted by witneſſes, though ths! 8 
ve divers years after, doth ſtronęer argue tie 
ent not to continue, that what was done in 
a extremity ſhould ftand as his will: ſe, on 
he contrary, the permitung of a bequeſt ex: 
reſſed in a written Will to continue Without an 
ſling, blotting or defacing, may argues Aga 
ontrary preſumption, the teſtator's mind, that 
ſhould continue as part of his will, But now 
u us conſider of more expreſs revacation, and 


nl 
tht 


lancery, made by the lord keeper, according 
o the opinion of the maſter of the rolls, three 
ages, and two doftors, maſters of the courr, 
crwcen Robert Eyre and i illiam Eyre comphin- 
ts, and Heſter; late wiſe af Chriſtopher Eyre 
heir brother, and now wile of Sir Francis om. 
y, defendant : thus _— _ — 
Aritopber Eyre, 15 Jacobs, by his laſt w. 
ſtament giveth —— bequeatheth 0 the ſaid 
Robert Eyre his brother an hundred pounds, and 
che ſaid William his brother a thauſand 
wounds, and gives to the ſaid Haber his wife all 
the reſidue of his eſtate, and makes and ordains 
the ſaid. Heſter his ſole and only executrix, ſa - 
ving, for the performance of his will, he or- 
ters Robert Eyre and William Eyre, his ſaid bro- 
ters, and intreats them to join as executors in 
truſt with his wife, for the better performance 
ef this his laſt will. Afterwards, Jan. g. 1624. 
deing Lick of the ſickneſs, whereof he died, he 


to ſettle his eſtate : to which motion he yielded: 
and Maſter Stone and Maſter Damport did de- 
mand of the ſaid Cbriſtopher what friend he 
R 3 thought 


p that purpoſe will relate a late decree in ue 


was moved by Maſter Damport and Maſter Stane 


The Office of an'Executd$ | 

thoyghe* fitteſt to be his executor, add t 

he wood commit the care of diſchargj — 

funeral, nnd performing his will, whether 

truſted any perſon more than his wife to be hi 

executor. To whom he anſwered, that hy 

wife was the fitteſt perſon for that purpoſe, nd 

therefore: ſhould be his ſole executrix. Ard 

then the teſtator was moved by Maſter da 

to give and bequeath legacies to his father, ty 

his brethren, and to his kindred: - whereupa 

he anſwered, he would give or leave — 

thing. And being farther put in mind ton 

member his friends and others, gave and h 

queathed to Lionel Atwood, his God-child, tum 

ty or thirty ſhillings. And being-thereupy 

moved by his wife to give his ſaid Goda 

more, or a greater legacy, or the like inelie 

he ſaid, thou knoweſt not what thou doeſt, d 

not wrong the ſelf; twenty ſhillings or thi 

ſhillings is money in a poor bodies purſe, 

like in effect: and the reſt he left to his wife 

diſcretion or diſpoſition, And the ſaid teſtatii 

did ſpeak the words aforeſaid, or the like in & 

fect, Animo teftandi & ultimam Voluntatem i- 

clarandi, as the witneſſes then preſent a co0s 
ceive. 

This will was proved by the oath of che 10 

Heſter, and this codicil pleaded as a revocatiol 

> Guo Rega, of the ſaid bequeſt, the ſaid maſter of the rol 

Judges and doctors, were by the lord keep 

and the order of the court deſired to reduce tit 

matter upon the will and codicil into à d 

and to certify their opinions, whether the fal 

codicil were a revocation of the legacies gut 

to the plaintiffs, or not. And they, after co 

cil heard at ſeveral — viz. both co ma 

| | lawyers 
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The Dice of an Stecuto?. | 
pers and civilians, and mmatly hours ſpeft in 


uintiffs giver” were hot hy the ſaid codicil re- 
oked, and fo certified under their hands. Upon 
ading whereof'* Novem: 23 \ decree being. re- 
eyed to be made, if cauſe: were not ſhewn to 
e contrary Novemb. 27; on which day the de- 
ndant's council, before the lord keeper, in the 
eſence of the? maſter of the rolls and the ſaid 
tee judges, and Sir Jobn Heyward, alledging 
hat they could in ſtay of the faid deeree; it 
as by a general concurrence of opinion decreed, 
at the legacies given to the ſaid plainti 
ould be to them paid on our Lady-even, with 
renty nobles in the hundred for the detainment 


This caſe I thought fit to relate ſome what at 
ge, becauſe it pitched upon the point of- re- 


nd ſurely, as wills are to be made out of difs' 


Ith deliberate and adviſed judgments; and 


r re 27 2725957 #19» 


lor revoked by ſick or ſlight expreſſions. * And 
s ſeems to me very agreeable' with the rule 


af doth dictate, that Mibil tam cohſent ontiuns: 
equitati naturali, quam uniumytodgue difſolur 
lem modo quo conſicitur; ſo hath the commons 
of England; in my underſtanding reſolved: 
for the purpoſe, if the king pteſent a clerlc 


lituted thereunto; now yet before induction 

this revoked as a will may: yet if the king 

ill after, and before ind uftion;Preſentianother/ 
53S R 4 man 


ference together did fmally refolve with one 
nanimous conſent, that the legacies f to the 15 Y , 


ereof, , 1 1 20125) 


cation, without plain, full and expreſs terms. 
ſing memories and underſtandings, ſo alſo 


terefore by like reaſon not to be countermand- 


d reaſon of the common law. For as reaſon? 


a church, and he is thereupon! admitted; and 


a * by *'Y „ 2 


+ 48* A. 


248 The Office of an Executo); 
man to this church, without an ſs rex 
or countermand of the former nz 

To help this was ſhall not hereby be revoked. So if la 8 

— conveyed to certain uſes, with a clauſe on pe 

of revocation, the ſale of the ſame to a 

did not revoke the former: but if-a ſtate.» 
meerly at will, then the conveyance-to oh 
by the common law amounted ta'a-revoc 

Therefore was the ſtatute made tempore — 

to redreſs this, viz. that where the King hel 

| lands or other things to one Goring: 
pleaſure, this ſhould not be revoked by ag 
to another, without - recital of the farm | 

declaration that the king had determined þ 

pleaſure. 

Being now to confder of reltin in hea | 

2 it is meet, ſince theſe diſca 

principally intended for thoſe who wet | 

Joi: at ſtudents in or profeſſors of the |, 

| that we ſhew what we mean by relation, or wall 

it is in law. Thus therefore be it conceive 
that relation is a kind of fiction in law, makin 

a thing done at one time to be accepted Wl 

» Or to have its operation, as if it 

been done at another time paſt. As ſor 

og ſe, 4. doth bargain, ſell freehold | 

. in Auguſt by indenture, which is not 
rolled till Gabe ——ĩ— yet this Oy x 
relation to the date of the indenture, that's 
after that, and before the inrolment, been 
bound in a ſtatute, or granted a eur cha, 
made a leaſe for years, or took a wife, or C 
' mitted felony, yet — 2 of theſe be of 
force to charge or prejudice the ſtate of: N., 
that the law adjudgeth him im now owner 17 
tion as from the time of the duet yaw Fl 


The Omice of an Execusch 
brought againſt the executor in th T, 
the, waſte: done before, aud not againſt they 
viſee in the Ten. f 

But put the caſe that the legatee befbte 
executors aſſent granted the term to & F. "gy 
if to any purpoſe this aſſent ſhall have'relatig 
it ſhall certainly ſo be to make good this prajg 
as making the legatee to be eſtated and wo 
quently able to grant before the executors uf 
ſent : yet do I not find any opinion or reſolui 
in the point, but find it debated at the ber 
the late Queen's time between Puckeriny ad 
Egerton, in the caſe of adminiſtration granted t 
A. after her grant of a free term left by her 
teſtate huſband ; but I find no reſolution therein 
nor perhaps wants there material difference b 
twixt that caſe and the other; for there the 
viſee had at leaſt an inception of title by giſt q 
the owner, wanting only a circumſtance of 4 
ſent to perfect it; but here this woman till x 
miniſtration, had not ſo, unleſs, perhaps, th 
ſtatute 21 of King Henry the eighth, direCting 
or enjoining ordinaries to grant ad miniſtratia 
Mall amount to a kind of title ad rem, thou 
not yet in re. But to return to the point 
Aets; where a reverſion is granted by deed d 
fine, if the leſſee a good time after: do attony 
this ſhall have no relation to the time of tis 
grant; ſo as for waſte committed or rent gre 
due between the grant and attorament, Ut 
grantee can have no remedy. Therefote it 

good for him who buyeth, or hath. any thing d 
the gift of a legatee, to have the aſſent oft 


executor befor the ſale: or gift well teſfified} 


or if the aſſent be not had till after, let him tin 
a new. gi ft, that he may not reſt in a doubt | 


2 


The Pate 'of an ame 


{+ for beſides the premiſſes, that great lepiſt | 
Edward Coke, when he was a practiſer (o 


. gr of Norfolk) for his fee, gave his opi- 
„as I have been confidently 
dere a leſſee fot years being outlawed did 
nt his term, and after reverſed the outlawry, 
is did not make good the grant by relation, 
* being in the grantor at the time of his 

And this hath much affinity with the 
acipal point; for there, if the relation =_ 
, the grant is not good from the legates. 


vers caſes of bequeſt confuered and expounded. 


5 


re it, he ſhall have the whole term and num- 
of years. So of. land. 


dens and backſides do paſs: yea, if the 


d with it, do pals, though yet they would 
ſo do by ſuch words, in any leafe, deed or 


hard belonging to an. houſe ſhall not paſs by 


wing the intent of the teſtator ſo to be, or 

ept one gate or door lead as well to the or- 
rd as to the houſe : but ſome other of them 
d, that it doth paſs without any ſuch help 
res ſo. as it be adjoining —_ 


f 2 leſſee for years ; give b bis. wm by his will 
A, — ſhall have it without paying. any 
h for the executors ſhall pay it for him, 
as 


Alſo of the name of the houſe; tl the r 


informed, that 


F a termer of an houſe bequeath his houſe to 14 £1. Dy. 307. 
B. without expreſſing how long he ſhould . Eis. 


uſe with the appurtenances be bequeathed, | 
reby the lands belonging to the houſe, or 


ant. Yet by ſome civilians or canoniſts, the Sum. Sylv, * 


- 


only gift of the houſe, | without ſome words 


_"_— 


we 41 


— * — — —— — 3 3 == = l | =_ 
— * * 1 F E- -» as = - — — * 7 = 2 — PRES - 2 — oo, - —— 
2 F 1: W * 2 7 * 2 * 4: . bn 2 A b Oy WPVILES l 
, 6 7 rms — ÄÄ—— . N — 
als. — ꝓꝙꝗ—ƷC ̃ C — - - 4% 4 x — 2 - 
—_ * . 9 — . = 


RAS ENTS 


—_— — amt 14 - OSS * TT , © md Lend. th.  » 4 
= — ©-24. 1 wa r be wr 8 r * * 2 - -z t = — a . : 
l \ — 5” 2 , X  P „ 6 f I . 0 nh n 1 | —_— 4 --_— e 
_— — EO r — Ce — —— * ae » 2 4 . — . 4 6 # iſo. bs - X 2 . 2 — 4 
5 * — PPTP 5 — — — —— — * | — ARE Foc” 

- - 5 A * of 5 wo RE Th 7 > yo. Dr — — ——— y 3 — L . — 2 8 
_— = „ A - ©, 1 
a q , . a ö * . —— — / = — . k 4 . = n 

- „ _—_— . ! — 2 _—_ 6 . 1 > 4 L 

— - ” _ 5 hy py * 22 — — ”w * = * * 1 5 1 R * 8 
- * - 22> | * = - 2 - 

= ISP TL 


word. = 
— I 


The Offce of vn Exepntsy 


81 find in che ſummiſt; but agaioſt realy 


If one bequeath his. indentune of leak, 


whale ate in that leaſe paſſeth. So if ane 


queath hie obligation or other ſpetialty, 
by che canon.or Civil law the very aftion it 
paſſeth, vir. as I conceive, ability $0 toe 
debter in his own name: but in our hwy 
other wiſe, the ſuit muſt be in the  exepyt 
name, for a debt or thing in action ganaut 
aſſigned, except by or to the king; and on 
the common law is the debt recoverable; 


the ſpiritual court may force the executortoly 


or let his name be uſod in the ſuit, tor and 
| the tegatee. = | 
vet 48 E. 3-122 If one all his rmoeveables, debts 


24. tber fach a to him are not bequeathed, nor corn, not 


device of all growing on the ground, nor ſtone, nor dia 
el thay Prepared for building, as the canoniſts ant 
have a duty reft- yatians hold. . N 
bog in accounts | Qn the other fide, if ane bequeatb dhe 
of all his goods, the legatee ſhall have 
moicty of that which remains after ® 
payed; for that only is to be accounted the 
ſtater's which he hath ultra £5 alia. 
Que. 36H. 3, By a bequeſt of all utenfils or hauthold 
Dy.59. Dy. ibid. plate nor jewels are not given. 


. ſupra, Sum. Sylv. 


216, Af one bequeath to his wiſe all her apf 
the Mall not have, as ſome civilians ay, 
ornaments of gold or filver z by which is me 

take it, chains, jewels, bracelets, 
c. But others are of contrary opinion, 
hey be ſuch things are not lawhul fr 


% 


d th 
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The Office of an e 263 
if a bed de given dy a will,” Vai erna. i. 
2 ſaith the ctwilian, that is, the fornitore 
ereof paſſeth, 652. hot only the bed, Bed 
ad, bed-cloaths; but alſo che Curtains nd'was 
s 261 take it, But 1 think chat by gift of 
wach by will, the codtti-Hhorfes paſs not; 
the furniture of the coach-Horſes 


ay paſs as appurtenant to the coach.: for #6 1 


ink they ſhall do, rather than by bequeſt of 
— without the teach, + Tf 
Kone bequeath to of meat, drink [Ee 154. 
„ of Mlimenta, he ſhall have, faith the civil 

v alſo lodging; habitation; and all 
ary for the maintenance of ne, ViZ. as 
fire and waſhing, Gr. 
If one h to his daughter 4 
year for her apparelling, ſhe demaniderh 
me in four years; goof ui ſhe not after chat 

ie have the arrearages this ten Pounds ah 
for the time 7 
If a man bequeath one of his horſes or coe, 
it naming which, to J. S. he is to chuſe which 
will, ſo it be not the beſt of all, ſaith the 
vil law: and perhaps the mention of that ex- 
ption grows, out of reſpect to the hetyior, 
hich the lord ſhould have; or the the mortu- 

ty, which the parſon ſhould have, 

A Man of twenty ni. 
ullings to A. twenty to . and ten to C. eter 


4 


9 — US SLUTS EN 
222 — with the 

Adee en Bie de Nen 
Ute ban wh 


— wac and not che filver 
„. milk pot, tongs, firainer or caniſters, Eq. Caf, 


201. Moſeley 47. 


Sum, Sylv. 286. 3 ne,, ſai ' aith be, hequeath, o 7 585 chat wh 


Ibid. 287. 


Ibid. 216. 
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The Office:of;an Executaz 
had in fuch a cheſt er caſket, and it ; fa 
Itter his death that there be but, dy wm 
that caſket or box; now each ſhalſ be 
ratably, ſaith my ſummiſt, ſo as A1 ſhall l 
fifteen, . B. ten, and C. five; ad. this fla 
with good reaſon and quſtice ; .for, ſo each in 
a ee u part. _— it Wag reaſond 
eiten | 


payed 1 in Ihe ppertion, where the ſtate 
e of each, rather i 


e e en yet if the ebene 

Gent to, ke, good all thoſe, ſixty gi 
each. vere, if that which is — 
e ſupplied..and, made ij 
forut th e :caſes ſplioving found With. dhe fe 
or be 1500 law, it ſhould. ſeenydo git 


is another mans, and whereto the; tefhatgr hu 
no xight.;,.them qught, his execute go. hu iy 
1 8 che, SF, or.elſe, Tatigh yr. him. wi 
we z anc 45 not 9 Weder! 
AT ve canon Jas and a Jorg 


ch. my autho oy at 10 NOW on 


Again, a A. 1 veath to B. ſuch/an/ boſe 


Same, and ner fe {away chas lee 
Ne Wege his execut ro auſwerythe Wie « 
ed rf Anal — — e 


that 22 ught another, and calſedb 
95 the 215 name as the firſt; now ſhall th 


later-horſe· pas to. ſaith the bock, Nee 
can be funf that che teſtator fold, cher for 3 no 
horſe 0 . io revoke. his Will touchgpoſt 
that bequeſt, . 5 n dee 
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The Office of an?Erecuto}. 
$ again 1 find; that if one having but a mD 
or one half of green ci6ſe,' or of a ſtaeł of 
, or other chattel, doth give the whole, ſo 
the words be apparent to reach to more chan 
; moiety,0thin' tyaſt:theoexecutors uh c 
others part for! the legatee, or give Him the 
ue: but-if. the words ber but generatit foias 


having goods in pledge, bequeath them, 


might, 1617 dt 30409 ft 2308 21282 aotageo 


be payed ata future time, via. divers years 
the coſtaro s deuttꝰ / a queſtion is: made b 

ſummiſt, whether the profit of the ,t 
de mean time ſhall go toi the legatetʒ i oi ahe 
cutor:vand che re ſolves with this difference 
de day were given in faveur of the legatet 
g an infayrowho could not ſafely reveĩvd io 
ſooner v then he ſhal have the profit g hut 
e tefpite of paymett were in favour of Ah 
dor, them ſhall rhe'Hegatee have: bot this 
ſum without any addition of mean profits. 


e than the law would aſay, if he thadsfaid 
ung. So if it be generally to perform his 
| Nn 2 NM „rid 


21 80817 


no ſtate of freehold: for if he ſhould, then 
juſt be either for life, which might end by 


may be reaſonabl ( ſatisfied with cheirdſta® 
' part, no ſupply Fbe made. Sò alſo if 2% ont] off 


eee 
vm] * Jat 


all de cbuſtrued to extend no farther chan «412 wir num 


ret to 2208 


f one, ſeized in fee-ſitnple of land, bequeath -» .. . 
o his executor to pay debts, the executor | | > 


quick death before debts : payed; or in Be- 2, 
ple, which? would carry away the land for 


ever „ 2399 


o vp hogh A 


d.i z Ni ai 


1s 220632 2arovis 


A beqbeſt is made of an hundfrednpoandIhid: 284. amriy 
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one bequeath all his term or goods 70 hig 15 EL Dy. 331. 
cutor for payment of his debts, or debts and 3 . 


Kles, it 1824 void bequrſt: q becauſe it is no Co. lib. 3. 96. a, 


The Office of an Executoz. 257 
q in the writ of execution upon a ſtatute there | 
only the word Catalla, and not Bona: and in 

e caſe reported by 'Kelway temp. Henry 7, 

ſeems Bona & Catalla were taken for' | 

or all one. It doth not appear that theſe 

totes and writs were alledged or conſidered of, 

). Edw, 6. but in Portman's caſe the moſt of 

m Were. 

If one will that his wife, or any other, Mall 

ve, or hold, or enjoy the moiety of his leaſe 

ih his executor, this implieth not that the 

ecutor have the other moiety as a legacy alſo, 

t otherwiſe as the law caſts it upon him; no 

ore than where the moiety of fee-ſimple land 

deviſed to the younger. ſon, this ſhall not 

ke the elder fon to have the other moiety 

erwiſe than by deſcent, as between Low and 15 and Carter'y 
rler was conceived. But there being a pro- og ag El, 
ſo in the wife's bequeſt, that if ſhe married 
m the houſe, then, &c. Popham ch. juſtice, 

Id, that if ſhe married at all, this was a mar- 

ing from the houſe; for ſhe' was no longer 1 
dow of that houſe, though ſhe married with 

te of that kindfed, and who had no other 

uſe, but would dwell in the bequeathed. 
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CHAP. xx. 
Of the executor of an executor. 


Should be taxed of omiſſion, if 1 ſhould not See Plow. 184. 
ſew whether the things foreſpoken of exe- the exe of 
tors immediate extend alſo to the mediate or an executor. 

ne remote executors. Aſſuredly, were I not 


8 by 
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258 The Office of an Executoz. 
buy the books otherwiſe informed, I hould thi 
it ſomewhat ſtrange, that the mediate ext 
in the fourth, fifth or farther degree, ſhould 
by the rules of the common law, ſtand in if 
plight executor to the firſt teſtator, ; as the i 
and immediate executor; as well as the hey 
aſſignee in the third or thirteenth” degree is 
pable of all advantages in like ſort as chef 
_ 29E4. 2: & 14 and immediate heir and aſſignee. And indy 
cutor 87 & 103, we find both in the time of Edward the ſei 
and Edward the third, execution ſued out iq 
a judgment and ſtatute by an executor 0 
executor ; and why he might not as well mu 
tain an action of debt, c. I ſee not. Bu 
muſt confeſs, 1 find both books to the cont 
cr Ed. 5. & r3 before any ſtatute made in the point, and a 
78. 25a. 5 e. 5. an act of parliament to enable them to bi 
actions, and to make them ſubject to actiq 
yet the ſtatute ſpeaks nothing of confertingupl 
them the teſtator's goods. Now if they! 
title to them before that ſtatute, it is ſtrange 
they ſhould not be ſuable for debts. But In 
that ſtatute, and at this day, where by a wil 
ſpecial truſt is recommended to an executor, 
19 H. 3.9, 10. 0 ſell land, Sc. this not performed in his I 
22 li. 8 cp. 35. time ſhall not be performable by his execul 
See 32 H. f. 28. Contrariwiſe of an intereſt, as to take the pl 
H. 8. 2. 3* fits of lands for certain years towards pam 
Condition. And of debts and legacies. And where the It 
135 c. ef temp. H. 8. gives remedy to executors for 


27 El. ca. 4. of 


fraudulent con- covery of rents of inheritance behind in the 
veyances. 21 


fl. 8. cap. 1s, tator's life, I doubt not but executors of 4 
for falffying re- cutors are within the equity, as well as Wi 
5. 45» 71.163. the ſtatute 9 Ed. 3. cap. 3. that the ex 
7 who appears at the grand diſtreſs ſhall ak 
alone. Yet the ſtatute Veſt. 2. cap. 23. for ® 

| CU 
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The Office ok an Executo: 

tors, was not to extend to executors of exe- 
ators. Quod non 8ft lex. So as now in all caſes, 
xcept of ſpecial truſt of authority without the 
fice of executorſhip, the executor of an exe- 
ptor, how far ſoever in degree remote, ſtands 
to the points both of being, having and do- 
ig, in the ſame ſtate and plight as the firſt and 
mediate executor. . 
The eftate of the firlt teſtator liable into whoſe 
nds ſoever it come. Ch. Rep. 257. 30 Car. 2. 
. 7, made perpetual by 4 8 5 M. & M. 
24. ſent. 12: > Fey «A | | 


_ . Touching adminiſtrators. 
* theſe alſo, as ſtanding in much affinity 


at I ſhould have treated. But firſt, my ex- 
ſe is, that theſe of executors only havin 
rown to ſo great a bulk above expectation, 

3 unwilling to enlarge it farther i: 
Secondly, that which in the points of having 
d doing is before ſet forth and ſhewed touch- 
g executors, may be applied to and under- 
pod of adminiſtrators z though not what is 
joken of being and unbeing, or revocation. of 
ccutorſhips, and other e points. 
Laſtly, I may perhaps, if theſe find good ae- 
Ptance, add ere long that which appertaineth 
adminiſtrators diſtinguiſhed from executors, 
wherein they ſtand in different ſtate. 2 
dee more concerning adminiſtrators in the ſup- 
ment to this treatiſe hereafter. 2 
1 C HAP. 


with executors, it may be by ſome expected 
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Confiderations in e touching 
debts,” legacies, and the a, or ja | 


Pirſons, | 


2 the "EI whit eth 

are to hold in their payments, Leg N 
good to add this in foro Conſcientiæ ; that vii 
as it ſhall ſtand in the executor's will and & 
tion to pay whom he will, and as he will i 
ſpect of equality in the dignity and degree( 
the debts, all being for the purpoſe by theh 
cialty, and none. of record, and yet he hathy 
wherewith to pay or ſatisfy all, here he n 
have three ways or courſes in his eye. 

Firſt, where there is equality in the hont 
and conſtience of the debts, there (except wt 
ability of the parties to bear loſs the diſpro 
tion may otherwiſe occaſion) methinłæs it ſh 
be moſt honeſt and juſt to pay every one g 
portionably, and to ler the loſs of every one 
be equal. And the Juſtneſs of this is taugit! 
the law, which gives the Audi ta quertis or c 
contribution in beating of loſs" by them 
ſtand in equal degree: fo of legacies. 

The property and inability of ſome, alt 
plenty of others, ray in foro 3 
the paying, more to one, and ſuffering hin 
loſe leſs, (if any thing) than another. * 
the widow's mite was a greater gift, ſo ae 
loſs than more out of Aena * Where: 8 
rity finds or may find place or nearneſs to} 
of giving, it may find greater motives of | 
{rving from loſs: fo of legacies, | 


3 


The Office of an Executoꝛ. 

The nature of the debts, and ſo ſometimes 
ff legacies, may be ſo different, as thence may 
pring a juſt motive to diſproportion payments, 
0 pay more to one than another, rate for rate, 


One debt may perhaps be uſe for money, or at 
laſt money lent for uſe; another may be money 
rely lent; another debt for land of inheritance 
bought; another debt for a leaſe, chattels or 
oveables, come to the executor. The firſt 
merits the leaſt reſpect, next the ſecond, then 
he third, and the laſt the moſt. But where 
without any of theſe motives there is not equa- 
lity held in the payment, peccatur, (as I think) 
in Conſcientiam. But let every one ſtand or fall 
by or to his own, or to him who is greater than 
his conſcience. This equality Saint Paul in an- 


Solomon, whilſt no inequality appeared in the 
point of right, ſhewed his diſpoſition to have 
made an equal diviſion of the child between the 
mothers, who were joint claimers and competi- 
tors for it. 


dee more of conſcience, Dog. and Stud. 


* a 


* 
* # «+4 %.4 


and ſo to ſuffer one to loſs more than another. 
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other caſe recommends to the Corinthians. And 2 Cor. 8. 14. 
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Aſets, what ſhall be ſaid to be aſſets in the e 


n 1 1 E | 
PRINCIPAL MATTERS 


— 


A. 
Dminifration: Letters of adminiſtration hoy 
A and where to be granted, Page 3, 10 


cutors hands, 30, 52, 45 E. 
Action, where are many executors, againſt whom 
action to be brought, 31 
Adminiſtration, where it ſhall determine an ext 
cutorſhip, 40, 41 
Account, executor when bound to make a tru 
account, | 5 
Averia, what the word means, 58 
Attachment, what be attached, what may not, 60 
Action, to whom choice of action doth belong, 65 
Avowry, who ſhall avow; and where, * 
and for what, 
Aſſignee, executor the teſtator's aſſignee in i 


and the force thereof, ' 101, 18 
Audita querela, where it will lie, and for whom 
and what, 103, 133, 135, 13 
Apparel, to a wife muſt be according to her de 

gree, 105 
Abatement, where a writ ſhall abate, 107, & 

179 


Auditors, by ſtatute judges of record, hn 
| TS Ar, 


Table of the Principal Matters. 


be, the ſeveral ages of men and women, at 
which acts may be done or ſuffered, c. 

Page 210, &c. 
ſent, of an executor effectual to remainders; 
and how, where, and when, 229, Cc. 
ſent of an executor abſolute of what force 
and validity, and the like of an aſſent oondi- 


ininifrators, in effect, the ſame with execu- 
tors, & - 

8. 59 
1 notabilia, what ſhalt be ſo called, and the 
value thereof, and how they caufe a will to 
be ſeverally proved, &c. 45, &c. 
rial of the dead neceſſary, and why, 130, 131 
wells perſonal, how they may be loſt, for- 
feited, or revoked, | 242, Sc. 
fuel, what will paſs under the name of be- 
8 251, Cc. 

5 
lil, annexed to a will formerly revoked, re- 
nveth. the ſame, 25 
litor made executor may pay himſelf firſt, 3 1 
utels real poſſeſſory, what, ſhall be taken to 
de ſuch, what not, ER 
els perſonal, what ſhall be accounted ſuch, 
ind what not. | 55, Cc. 
1b. No Capias againſt an executor's body 
or the teſtator*s debt, 88 
5, where executor to pay coſts, where not, 104 
rat, debts by contract, when and how to 
e paid by executors, 120, Cc. 
nant, where an action of covenant will lie 
gunſt an executor, and where not, 123, Cc. 
ere an executor is chargeable by covenant, 
d where not, 124, Sc. 
S 4 Con- 
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tional, 237, 23838 


Table of the Principal Matters. : 
Conſcience, what an executor is bound to do 
matter of conſcience, Page =y 20 


| "WM | tif 
Deviſe, what may be deviſed by will, and tte 
not, and by whom, 17, (be 


Debts "bequeathed by will muſt be ſued , 
the executors name. 
Debts their ſeveral kinds and how, and heal 
be paid by executors, 27, Sc. 132,0 
How a debt may be forgiven by will, and h 
extinguiſhed, 29, U 
Debtor, executor is no debtor, but a deus 
only, and as ſuch muſt ever be fucd, * 


Damage-feaſant, what ſhall be ſo judge 
taken, and by whom, | 92,0 
Default, of one executor ſhall not be a1 
default to all, | 
Debt, action of debt, what ſufficient ther 


and what nor, 117, 1 xe. 
Demand, what ſhall be a good demand, 4 bi 
what not, 143: 14% 0 
Diſtreſs, where, and how, and of wy . 


effect thereof, 15250 
Diſability, where an executor ſhall be dilabi 
. to aſſent, 227, 
Deviſee for life, how, where, and when he! 

fruſtate the remainder in a term, 24% 


E. 

Executor, how, relating to a will, 2, +5 
His definition, 

How and where liable to pay his teſtator d 

and where not, 5, 6 116, % 


Fee. 
a 


wal 2 
5 


Table of the Principal Matters. 
e order and method to be uſed in payment 
of debts, | Page 130 
18 duty, 5 
Vhat words make an executor, what not, 
\frer what manner ſuch may be made, 94 
how they may be limited, 
gcutors conditional, who, 10, 11 
ow their powers may be divided, 12, Ge. 
ho may make and be executors, and who 
not, 14, Sc. 31 
ecutor of his own wrong, 172 
communicate perſon cannot ſue, 17 
ecutorſpip may be revoked, and how, 20, 21 
23, 26 
tor may pay what creditor he will rſt, 8 
not inverting legal order, 32, 143, &c. 
here all the executors are to be named, and 
where not, 41, Sc. 95, Cc. 
here an executor may pay himſelf, 99 how, 
and with what, 78, Cc. 80, Se. 142, &c. 
xecutors, though never ſo many, ſhall have 
but one eſſoign, | 96 
Ejovers to be enjoyed by an executor though 
not named, where, and how, 104, Oc. 
Where an executor ſhall be excuſed from pay- 
ment, and why, 112, Cc. 
Where an executor's own goods ſhall be liable, 
though no waſte, 193, Sc. 225 
Executor bound by his own aſſent to a legacy, 
227, Cc. 238 
Executor of an executor, his power and duty, 


2 2 575 258 
Fee. ſmple, lands in fee-fim ple deviſable by will 


and how, 2 | 1 3 
| ces 


| r 


Table of the Princi 1901 Matters, 
Fees upon probate and copies of wills, and 


ventories, Page 50, 19 
Funeral-charges, 1 ſhall be allowed for th 
ſame, 131, 132, 174, 171 
Fee- farm rents, how and when payable to ſh 
riffs, 
Feme-covert, where a woman covert may . gm 
a will, and how, 19% er 
| Whether ſuch may be made executors without 
their huſband's conſent, and what they Aer 
do if he conſent, 198, M 
Fee-fimple cannot admit of a remainder, ou 
wiſe of an eſtate for life, 29 


8. Go = 

Goods, what intereſt an executor hath in hien 
ſtator's goods; and how it differs from pe 
per and abſolute intereſt, 85,6 
Where a teſtator's goods are purloined or imb 
zelled by ſtrangers or others, what remedy n 
recover them, and when, and where, 110, U 


Heir, where chargeable by bonds, and when ed, 
not, _ 
What ſhall go to the heir, or to the executo 
and what may be done by either of them u 
recover their right, 54, 55» 59» 60, 63, 9 
69, 92, V8 

Hushand and Wi fe executor, the wife cannot UBT . 
{wer without her huſband, 977.225 


J. 

Inteftate, where a man ſhall be ſaid to die int 
ſtate, though he make a will in writing, 3 
10, 1 lot « 


Table of the Principal Matters. 

ory how to be made, before whom, and 
f what, _ > +” Pas $o, Fu 
nent, where adminiftrator cannot have ex- 
ution of a former judgment, and why, 


; I05, 106 
N zments where, and how to be paid by exe- 
> .cors, 136, &c. 
I ter judgment to be preferred before a pre- 

dent ſtatute, | 137 


on judgments in inferior courts, how, where, 
nd when execution may be had upon any 
vods in any county of England, 139 
its, how, where, and when an infant may 
ake a will, 213, 214 
en and where an infant may be made an ex- 


J utor, 215, &c. 
, K. 

t againſt the king, 456 
bor the king an action of account againſt 
ccutors, 122 


Its to the King upon record are to be firſt 
ad by executors, otherwiſe debts not of re- 


rd, 134, &c. 
L 


% how to be ſettled in a man's life, that it 
als not by will, ſo alſo of leafes, 18, 19 
tee, when and how to recover his legacy, 
nd where to ſue for the ſame, 28, Sc. 224 
a legacy may be diſpoled by the legatee, 


avere, and when, 2323, 223 
What a leſſee may remove, and what 
ot, 2 60, 61 
v. Where an executor ſhall not be admitted 
d wage his law, | c 102 
ere a teſtator might wage his law, executor 
ot chargeable, 118, Se. 


Leaſe, 


Table of the Principal Matters, 
Ltafe. Where an executor may waive a | 
and where not, Page 120, 122, 147, G. 1 
Legacy, how, where, and when IR 
the law, 8 
How a legacy may be revoked, 244, 0 
| _ We bee a ka halle ih! 


M. 
Medietas Lingue. Where a trial per m 
ling. is allowable, and where not, "ol | 


N. 1 
Ne ungues executor, a good plea, 42 b 
Nobleman being executor ſhall Pay coſt ure 
nonſuit, 8 


Overſeer of a will, his power and duty, 4 

Outlawry, what forfeited thereby, what . 

Executor outlawed doth not forfeit his te 
Goods, and why, b 1 655 8. 

Proviſo repugnant void, 

Probate. What an executor may do belgr 
will proved, and what not, 

Where an executor may be ſued before * 
bate of the will, and where ſame n 
ſhewed, and where not, 

Before whom probate of a will i is to be nd 


43.6 
Probate erroneous, where utter y void, wy 


What ſhall be ſaid to bea good probat a a 
| validity thereof, 3 | 
ee — refuſal, their relacion, 
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pow hal be a ane a ig his 
- 61 Page'$95 Sc. tog 

. of coptendemarily the poſſcſion of "al, 
where, and when, Niggi OCH too, r. 
hen and where an executor ſhall be ſaĩd tochave 
a poſſeſſion” an N him liable to pay debts 
an legucies, 40. 
La, What ſhall be a gvod plea for an enter, 
and what not, 146, Se.. 151, Sc. 184, Sr. 

171, 174, 180, Fr. 
nile made by the teſtator, how and where 
to be conſidered, as to ſatisfaction by the exe- 
cutor, eie. 
gelamation not to be made without warrant 
from the king, 061 
a. What ſhall be a good, and what a preju- 


| R. 03 
vocation of a will, how-to be performed," fo 
2s to make it null, 2408 Sc. 
Lfuſal to prove a will, how it may or muſt be, 37 
Where an executor ſhall not be admitted to re- 
tuſal, and en 38, Cc. 
efulal, how far it worketh, and for and againſt 
whom,” and the force thereof, 41, Cc. 
leplevin, where, and in what it will not lie, 58, 66 
leaſe. One executor cannot releaſe his intereſt 
to the other. Releaſe of one is the releaſe of 
a. 99, Sc. 225 
*. Debts by record, when, and how to 
be paid by executors, | nis 
\ognizances, how and when to be ſatisfied by 
executors, - 140, Sc. 
Rent 


Where the property of the teſtator s 


dicial plea to Es, 4 352 1 7 N 
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Rent due at the teſtator's death, how and wi 
to be paid by the executor, Page 141, 8 
Releaſe, when and how good by and from a; 
fant; and where not, and Why, 216 6 
Remainder upon leaſes for years of what yl 
in law, , 107. 228, 2295 230.4 
Who ſhall enjoy ſuch-a remainder, 229. 
What ſhall be ſaid a poſſibility of remainder, a 
what intereſt grows thereby, "1 IK Ws C 


Relation, what it is, 185K 14 ® 
11 the ſame is ee 25h, 2 
| 18 8 F Fon 2 p ill 


Seal. A ſeal not neceſſary to a will, 


Severance. Where executors ſue, fo ” 
not proſecute muſt be ſevered, 7 

Scire facias, where not ſufficient for a ani al lf 
and where it is, 1 25 2006 Mar 

Statute, how to be ſued to extent by an ex A 
tor, 104, 6 


Specialty. What ſhall be ad) udged. a gol 

by ſpecialty, 

Debts by ſpecialty, where to be paid by 
 cutor, 116, 117, 118, 14% 

Scire Facias, where neceſſary, and where i 


| 140, 192, & he 

Statutes, how and when to be ſatisfied by ext t 
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oſs Executor not liable for his teſtator's 


Navit. Where ſheriff may return 1 — 


e. Who ſhall have an action in waſte, — 
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UPPLEMENT. 


divers definitions or fignifications of the words 
r terms, laſt will, teſtament, codicil, executor, 


uniniſtrator, deviſe, legacy, and gift in con- 
ration of death. 


DAM by free donation, rather than pri- 


mogeniture, had (ab initio) dominion over 


the earth, which deſcending to his poſterity, 
n they encreaſed, was by them divided re- 
ively into territories of particular domini- 
for Abel having ſheep and cattle, had con- 
ently paſtures of his own; and when Cain 
t the city of Enoch, in the land of Nod, he 
conſequently lands that were particularly 

wn: and when Noah, with his family, only 
ined living after the general deluge, the 
was divided by his poſterity. And it ap- 

$ by ſacred ſcripture, that wills and teſta- 
ts were in uſe amongſt the ancient Hebrews; 
Arabam had made Eleezer his heir if he 
died without ifſue male. Gen. 15. And A 
an diſmiſſing his other children with filial 
ions, he made his ſon. aac his heir of all 
d. Gen. 23. And Jaac, when Eſau had 

bis birth-right, appointed Jacob his heir 

executor, Gen. 27. And Jacob likewiſe, 
s will, gave to his ſon Joſeph. one portion 
e his brethren, which he took from the 

itt with his ſword. Gen, 48. 22, 
T2 Now 


* 


——_ 


2 


Vide — 3· 
In law mo 
common!y ulti- 
ma voluntas 
in ſcriptis is uſed 
where lands or 
tenements are 
deviſed, and tg- 
ſtamęn um 
when it con- 
rneth chattels, 
2 Lit. 111, 


Definitions, Kc. 


Now altho! teſtatars and executors are ſaid 
be Correlativa, and that there is relation bet 
a will and an executor ; yet becauſe there m 
be a will without naming an executor, but 
teſtament without an executor named; and 
executor being appointed by teſtament, (whe 
taken in the largelt ſenſe is the ſame with 2 
will) and hath the commencemept of his auth 
rity and intereſt thereby, it will be requiſite 
the firſt place ro declare, that although ate 
ment and laſt will in ſome reſpects are h 
one thing, yet in other reſpects there is a diy 
verſity between them. For as a laft will bl 
a general term agreeth with every ſeveral | 
of laſt will or teſtament; ſo teſtament being 
nerally taken gua/ teftatio mentis, differeth 
from a laſt will; for any laſt will, be it am 
cil, or other kind, may in that ſenſe be te 
ed a teſtament: but a teſtament taken fin 
is underſtood to be that particular kind d 


Teſtament, what will wherein an executor is named. B wi wh 


boſt. p. 36, 


it appears, that every teſtament is a laſ 

but every laſt will is not a teſtament. 
But as no laſt will is of any force fine a 

diſponendi, ſo no teſtament is of any force ſm 


2110 teſtandi. 


Codicillus, a codicil, is a diminutive, df 
dex a book, and is moſt properly defined 1 
this manner ; Codicillus 1＋ voluntatis notre, 
fententia de eo quod quis poſt mortem ſuun 
vellet abſque executoris conſtitutione. A c06 
js a juſt ſentence of our will concerning 

which any one would have to be performs 


| Definitions, &c. 


-cutor. By force of which words ab/que 
-utoris conſtitutione, a codicil is made to 
fr from a teſtament; for as a teſtament 
not conſiſt or be without an executor, 
4 codicil cannot admit of. an executor, being 
\ unſolemn laſt will. And codicils, when 


d not opportunity to make a teſtament, by 
ion of the manifold ſolemnities thereof; or 
ſe as additions to the teſtament made when any 


ſtament which the teſtator, upon better adviee 


codicil may be made either in writing, or 
ithout; and by him which dieth inteſtate, or 


e legacies therein given muſt be paid by him 
at ſhall have the adminiſtration of the goods 
f the deceaſed. And if the codicil we made 
y him which hath a teſtament, then whether 
he ſame be made before or after the teſtament 
tis reputed parcel thereof, and is to be perform- 
d as well as the teſtament: Unleſs being made 
defore the teſtament it appear to be revoked in 
e teſtament, or to be contrary thereunto. 
ind codicils and teſtaments do both agree in 
e efficient cauſe; becauſe every perſon which 
an make a teſtament may alſo make a cadicil 

e contra, but they have divers contrary effects. 
For firſt, whereas no man can die with two te- 
ſtaments, becauſe the latter doth revoke the for- 
mer; yet a man may die with divers codicils, 


u 


his death, without the \ appointing of al 


t invented, were only uſed when the teſtator 


ling was omitted therein; or ſomething in ſuch}. . 


d conſideration, would alter or retract: And 


y him which dieth with a teſtament: Andy, bie poll. #1 
it de made by a perſon which dieth inteſtate, 19. 
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4 Definitions, &c. 
and the latter doth not hinder or -revoke 4 
former. And ſecondly, If two teſtameny 
found, and it doth not appear which wat 
former or latter, both teſtaments are-yoid; | 
if two codicils be found, and it cannot be k 
which was firſt or laſt, and one and the 
thing is given to one perſon in one codicil, 

to another perſon in another codicil, the a 
cils are not void, but the perſons thay 
named ought to divide that thing betwixtth 


Definition of an Executor, ab exequendo, is he that- is app 
rector. ed by any man in his laſt will and teftament 
i have the diſpoſing of all his ſubſtance, accy 
Diviſion, Vide ing to the contents of the ſaid will. Thisn 
* cutor is either particular or univerſal: pania 

as if this or that thing be committed 10 

charge; univerſal, if all. And this is ini 

place of him whom the civilians call Hen 

and the law accounteth him one perſon with 

party whoſe executor he is, as having all 

vantage of action againſt all men, that he ha 

ſo likewiſe being ſubject to every man's a0 

da abe beginnings far as himſelf was. This executor had 
elne beginning in the civil law by the conſtitutions! 
the emperors, who firſt permitted thoſe ti 
thought good by their wills to beſtow any tui 
upon good and godly uſes, to appoiat wid 
they pleaſed to ſee the ſame performed; andi 
they appointed none, then they ordained, tw 
the biſhop of the place ſhould have authors 
courſe to effect it. But now an executor is ges 
rally taken a perſon appointed by the teltatt 
to execute his laſt will and teſtament, * 


Definitions, &c. 


be property or intereſt, in the teſtator's goods 
ad chattels, upon confidence to diſpoſe them 
cording to the will as the law directs. 


Adminiſtrator, ab adminiſtrando, in our com- aiminifirator, 
non law is taken for him that hath the goods a. 
f a man dying inteſtate, committed to his 
harge by the ordinary, and is accomptable for 
he ſame, and to anſwer debts and legacies, as 
ecutors to the value ef the goods of the dead, 
ind no further, unleſs it be. by his own falſe 
lea, or by waſting the goods of the dead; and 
f ſuch adminiſtrator die, his executors are not 
xdminiſtratotsz but it behoves the ordinary to 
ommit a new; adminiſtration. | W 8 a 

If no perſon will adminiſter, the ordinary may Letters ad colli- 
grant letters ad colligandum bona defunt?s, and W. 
thereby take thei gabds.,of the inteſtate into his 
dun hands, wherewith he is to pay debts and 
legacies ſo far as the goods will reach, and there- 
by be becomes liable in law as executers or ad- 

iniſtrators. But he that: Hach a letter from the 
ordinary ad colligendum bana defuncti, is not ad- 
miniſtrator, but the action lieth againſt the or- 
dinary as well as if he take the goods into his 
hand. af d 14 U 


N int t 18211 O S186; 2% 0 did: 

Deviſe, (from the French word deviſer, ſig- Co. Lit. 171. 
nifying ber mocinari to ſpeaks; for Teftamewtum eff abn.. 
teftatio mentis, & index animi ſermo) is by the 

avilians termed a legacy, and in that ſenſe is a 

gift left by the deceaſed to be paid or perform- 

ed by the executor or adminiſtrator after his 

death; and it is called a gift, for that it pro- 

24 ceedeth 
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6 Definitions, &c. 
ceedeth of the meer liberality and free good vi 
of the deceaſed. And in that it is deft it dig 
reth from other gifts, not only thoſe which 
called deeds of gift executed in the life of i 
donor, but alſo from thoſe gifts which be ma 
in conſideration of death, wherein the thing 
given are delivered by the teſtator in his f 

: time, to become their -own to whom | 
delivered in caſe the teſtator die. For ＋ 
are not delivered by the teſtator, but ate 
to be paid or delivered by his egy 
miniſtrator, 


ma pu. * * r 
. = p SS As nn ben we + Ent 
r 


Siſtincauſs, A gift in conſideration a death, is when 
Seth b. not man in conſideration of his mortality doth g 
Tuable in the => and deliver ſomething to another to be ba 
— 2 the giver die; but if the giver do not 
reſs mention of his death, they cannot bei 
ces! but take effect from the time of f 
king the gift, if the ſame be not fraudula 
And if a perſon deliver goods to be oy 
til he be dead, and then to be diſ 
ſtributed in pios uſus, in this caſe the pee 
NE of thoſe ves ſo to be by mm . 
but 
Thus having defined the general terms" 
things of which we are to treat in this ſupp 
ment, we ſhall now deſcend to ſuch particulat 
which are to be ſupplied or gd: ene 
firſt concerning ſ 


. 


Talis and W E 


ini. ant 2. Tomes.” 


\ Teſtament is the true echertaion of our 

laſt will in that we would to be done af- 
rour deb. . at ul. * 
Of ceffainents are two ſorts. A teſtariſent in . 
ting, and a nuncupative teſtament, hich is ED a. = 
en the ſick man calls his neighbours and cupativum, few; 
ends, and deſires them to bear witneſs, and $"< (iris. - 
en declares his will by words, which after his Wears. f. 6. 
th is proved by witneſſes, and then put in 
ting by the ordinary, which is effectual, un- 
b for lands which are not deviſable, but by 
ſtament put in writing during his life. 7 ermes 

Ley. © Co. Ei. 188.597 0 
In ſome cities and boroughs lands my paſs 
chattels by will nuncupative: but in law moft 
mmonly Ultima volumas in ſcriptis is uſed 
re lands or tenements are deviſed, and - 
entum when it concerneth chattels. And 
the ſame cuſtom 4 rent may be deviſed out 
lands or tenements. At common law no 
ds or tenements were deviſable by any laſtt 
| and teſtament,” nor odglit to be transferretli! 
m one to another, but by ſolemn livery --- 
in, matter of record; or ſufficient Writing 
It by certain cuſtoms in ſome boroughs were 
ilable. Cote s x I. 111, 112. Anna, = P 
7. mu 
Kut now by ſtatutes 32 & 34 H. 8. aud 12 * 

2. which turneth all tenures into plain and 
mmon ſoccage, all lands and tenements _= 

&- 
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8 Wills and-Teftaments; 


deviſable by will in writing of the tenant in 
ſimple, whereby the common Jaw is 
And thereupon many difficult queſtions, 
moſt commonly diſinheriſon of hein do . is 
and happen, Vide plus Coke s Inf, 81. 


2 67- An infant, at the age of eighteen Ton, I 
ones 210, 2 45. me iy fourteen, may make his H] ce 
2 Mod. 4G. an conſtitute executors for his goods and Tha 


The age of |; 
lowed =" .Coke's H. 89, bB... 
8 The maxim of common law is, chat I 


ram intentionem ſuam. And wy 9 5 
1 — Tahtamenta dos 
be ow b 300 <3: * 
©, ol pon countermanged by 4 790 ment, q tit 
. given for the plaintiff, a hough on 
title which he made gt himſelf wered Ny, 
Cole's 8 Rep. 93. Frawvees's Caſe.) 11.1, 
The taking = huſband. and covernamis 
dime of ber death, was... countermand f 
will of the wife made before the cave 
Ste d 4. Rep. G, Funſe ard Hembling' 
Hie, te p. I, Ph. p. 12. 
Cs. Lit, 9. A man by will an wriziogdeviſeth,patal 
Se , Lendl e his davghtar,yand. dhe Sher pwnd 
Cro. . 7 wife I life, 9 De | 
Bendl z. mould ing up Sher; and tna Irs 
_— = her death it ſhould remain to her . broker, 
» Salk. 635. f. Faking to one twenty iſbillings, and other 
x Jon. ant. ſums, amounting to forty ſhillings. In 1 | 
. it was adjudged the brother had fer-ſimple 1 
Ackland znd value of the land being but three; pounds 
— "ih 3 if the deviſe had been, vie 


Murray & Wiſe. 
2 Vern. 564. 


Wits and 'Teftaments. 
profits of the land to educate his daughter, or 
wich the profits of the land to pay ſo much as 
hirty, or or forty, or fifty ſhillings per Aunum; 
tis but an eſtate for life, for he is fure-to have 

o loſs. Coke's 6 Rep. 16. Callier s Caſe. 

Ic appeareth by Glawvile, who was: chief ju- 
lice in the time of H. 2. lib. 7. cap. . fal. 144 
That every freeman, without the aſſent of his 
eir, might diſpoſe of a reaſonable part of his 
nds with his daughter in frank-marriage," to 
me religious houſe to have divine ptayers 
ade for him in frank- almoigne, or to any 

yant in recompence of — but all that 
uſt be in time of health; but if it were made 
time of ſickneſs, the conſent and confirma- 

on of the eldeſt ſon was requiſite to it: and a 
an could not have given any to his youngeſt 
ns without conſent of the eldeſt; but of land 
hich he had purchaſed he might have given 
r to his youngeſt ſons; and if he had no iſſue 

might have given all to whom he pleaſed. 
nd if lands are given to a man and his chil- 
ren, or iſſue, and he hath not any at the time 

the deviſe, it is an eſtate tail, &c. And the 
utes 32 C 34 H. 8. enabling the 

wills were made to the great diſad vantage of 


is at the common law. Vide plus Cote sR. 


Jde's Caſe. Cro. El. ga 3. Moor 422. 1 Vent: 
25. 2 Lev. 58. 3 Salk. 126. 

Probate of a teſtament ſhewed forth — 
al of the ordinary, yet the other party may 
ead that he who is dead died inteſtate: ſo if 


le be taken upon — of a will, or if ad- 
miniſtration 


3 


To Wills and Teftaments, 
miniſtration were committed (although the 
ſhew the biſhops letters teſtimonial)"ic ſhall 
tried by jury. And of divers manners of pi 
and trial, ſee Cotes 9 Rep. 32. Caſe of Abbe 
of Strata Marcella. Vide ante p. 7. 

The witis ſe- When a man ' maketh a deviſe of lands ij 
cundum conl. in London, and alſo of his goods, then firſt thee 
en ce obten - ecutors ſhall prove the ſame before the ord 
tam & approba- ry, and then after they ſhall bring the ſamehy 
* fore the mayor into London, Sc. and it fu 
ö be there inrolled; and then upon that im 
If the mayor, &c, Ment the mayor, upon Ex gravi Querela, iu 
will notprov* for the lands, ſhall do execution, and ſuch uu 
deviſee and exe · Ceſs as upon a fine of lands, c. And by d 
cutors may nave Writ it appears, that a man may have a unt 
them, and there- the mayor to compel the executors to bringi 
Open and an the will to be proved before them in 
attachment if and to be inrolled in the huſtings. The fa 
—— in Oxford. And thereby it ſeemeth reaſon 
it be fo done in every other city where lut 
be deviſable, that the executors and devil 
ſhall have ſuch actions againſt the | ordina 
and alſo of the bailiffs of the towns and i 
roughs to prove ſuch wills. Vide plus de 
and the forms of the writs F. N. B. 44% 
: 445, 446. PI ASI 002 18 "ho S 
Executors aſſent Deviſer is French, and ſiguifieth & 
_—_— — for Teſtamentum eſt teſtatio mentis, & index u 
but he has no ſermo, as is ſaid before. Now if a man desi 
ns. either by ſpecial name, or generally, goods 
chattels, real or perſonal, and dieth, the d 
ſee cannot take them without aſſent of the t 


cutor: but if a man is ſeiſed of lands in 


Mills and Teftaments. 

4 deviſeth the ſame in fee, in tail, for life, 
r for years, the deviſee ſhall enter; for in that 
aſe the executors have no medling therewith. 


68s. 39786 ; * 

And this deviſe of lands is good without 
ny attornment of leſſee or tenant. Did. 112. 
An expreſs warranty cannot be created by 
jill; for a will in writing is no deed. But if 
man deviſe lands for life, or in tail, reſerving 


rarranty in law, albeit the anceſtor was not 
dounden, Cote s 1 Inſt. 386. 4. 

If a lord hath probate of teſtaments made 
vithin his manor, he cannot prove a teſtament 
ade out of the precin& of his manor. Coke 
> Int. 231. | 

The prerogative court of Canterbury, where 
ll teſtaments are proved, when the party dy- 


thin that province, which regularly is to the 
alue of 51. but in the dioceſs of London it is 
1ol. by compoſition. The biſhops, lords and 
dmmons, aſſent in parliament, that the King 
may make his teſtament, and ſeveral inſtances 
thereof, And if the. King be made executor, 
he appoints perſons to execute it. The probate 


bihop, Cokes 4 Inſt. 335, 338. Vide ante 
dom p. 42 10 50. | | 

Fees of probate of wills limited by ſtat. 2r 
Hl. 8. and adminiſtrations alſo, Did. 338. 21 
#. d. cap. 5. bi 


oke's 1 Inſt. 111. a. Vide ante p. 27. & poſt. 


rent, the deviſee ſhall take advantage of this 


ng hath Bona notabilia in ſome other dioceſs 


of every biſhops teſtament belongs to his arch⸗ 


Biſhops 


% 
\ 
* * 
- . ® 


Hl 12 


Lord Coke's ad- 
vieetothoſe who to ſettle and aſſure them by advice of councilit 


would deviſe 


lzads by will, time of health, to which they may add futh 


hand, and in one parchment or Payer. 


Wills and tetaments. 


Biſhops anciently could not nd thei will 
but now they may, paying the King their be 
horſe, and five other gifts; for which a wi 
goes out of the exchequer after their r Gece 


Coke's 4 Inf. 338. | 4 


If feme ſole 115 a „n, et akon take buf 
band, the taking of huſband and coverture i 
time of her death, is a countermand of the wil 
The making of a will being only the incepti 
of it: for Omne ee marte I 
et: et voluntas eſt ambulatoria uſq; en 
vitæ exitum. | Vide Coke's 4 * 61. Fak 
and Hemblings * RY 


The Land Coke 2dviſeth all ah ** land 


conditions or proviſoes of revocations: as. they 
pleaſe, But if you pleaſe to deviſe * q 
will, | 


1. Inform your counſet truly of the a 
and tenures of your lands. 

2. It is good to make it indented, 2 em 
one part with a friend, leſt it be ſuppreſſed. 

3. Call credible witnefles to enn. thei 
names at time of publication. 

4. If it may be, let it be written: with ot 


; 5, It 


calls and Teftaments. 13 
2 * hand and feat of the deviſor be The feling i 


not eſſential, 


i be in ſeveral parts; let bis band and ea v6 


names of witneſſes, be to each part. 

ff there be any inter fing, or taſure, make 
grandum of it. 

If you make any wp of all, or part, 
; be by writing, with good advice. Cote 
7 78 Buller and B 's caſe. | 


e cuſtom of a city or bereungh concerning Cuſtom in a ma- 
viſe of lands is, Quod Heeat wnicuique rd. pen weer 
burgenſs, Ec. Zjuſdem civitatis de burgi — — 
a ſua is eadem civitate five Burgo in te- Lands devifable 
Ito ſuo in ultima voluntate ſua tanquam cat- nLendon by 
ſus legar? cuicungus voluerit, &c. Coke's Go. Ent. 515, 
777 8 
uu it is not fufficitne char the teſtator 48 @ he oukht 
memory, but he ought to have a diſpo- i of gx & 
memory, ſo that he is able to make ache — 
ſtion of his lands with underſtanding and bent rob. 
, (and that is ſuch a memory which the Cr. Cro. Jac. B.K. 
leth ſave and perfect memory), 
ſuch matter it was moved in the Marquiſs 
er caſe, in Cate s Reports, to have 
bibition out of the court. of Kings Beach 
ag, to prohibit all the proceedings in the 
laſtical court, as well for legacies and be- 
given by the faid will of the faid Mat- 
d his reputed ſons, or athers, in the 
b as for the lands; and the reaſon 4 
dof this motion was, that foraſmuch as 
concerning the land, and the teſtament 
Ton- 


9 ”T = I - 


And See, p. 47. | 
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M Wills and Teffaments,. 
Concerning the goods, are mixed 
one will, if the eccleſiaſtical court ſhall pq 
concerning the teſtament of the goods, it ſh 
prevent and prejudice the trial in this q 
for if he were of ſane memory at the timed 
king the teſtament of the goods, he c 
be of the ſame memory at the time of nal 
the will of the lands. And the comma 
ought to determine what ſhall be be ſaid 
fect memory at the time of making the yi 
the land; and therefore the prohibition 
be general, Quod fuit conceſſum per totam a 
And in Hil. 38 & 39 Eliz. it was ruled g 
dingly, and that no conſultation ſhould be 
ted for any party till the matter were tr 
that court. Cotes 6 Rep. 23. Marquis o 
. 8 
What words are neceſſary in wills to1 
an eſtate in fee-ſimple, fee-tail, or for li 
what in deeds; and how the intent of the| 
in wills is chiefly to be obſerved. Ser 
del Ley. | 
This aoftrine h  Teftamentum is Teftatio Mentis, and in 
nowexploded,for ably to be expounded according to the mt 
the deviſees hall of the teſtator, In contractibus benigna, e 


be jointenants 


where the ſame mentis benignior, in reſtitutionibus benign 
— — . in ler pretatio facienda eſt. There being din 


a vill or divers deviſes of one thing, the laſt wi 
a led. 8. laſt deviſe ſhall ſtand, Coke's x Inf. u 
Style 281 LI2. 3. | | | 3 
3 All my eſtate in a will eth a fee. 
x Salk. 2.6. in chanc. 262, Tirrel againſs Page. t 
Bay k Las. If a feoffment be to perform his w 
worth. @ the feoffor is till ſeiſed, and the land} 

ro. » 447» — — — — — We” 
1 Rol. Abr,3 34. 


caills..and-Teſtaments. 


point, it is otherwiſe. . Cole's 1 Inft. 271.6. 


ly as againſt creditors vx bonds, or other 
lies, the executors, : Ic.) 


ridg. Frauds 1, 2, G. 1 
No teſtament may be inrolled in the huſtings, 
don, unleſs the teſtator put to his ſeal: aten 
ments that may be found good and legal! 
effectual, although not inrolled or of re- 
rd, 

The teſtament there ought. to be adjudged 
ual and executory, haying 

htor's will, although the words be defectire, 
d not according to common law. 


w. P. 4 


of him and his heirs, is all one. 
hen a man maketh a feoffment to the uſe 


ates according to his power, there the eſtates 


ment, 


the will and not by the feoffment: but if 
e leoffment be to the uſe. of ſuch perſon and 
rſons and. of ſuch eſtate, ar eſtates as he ſhall 


All wills concerning lands ſhall. be deemed Ant le eral 


tors may have 
— Abe 


to be fradulent nd the heirs 
| void. Stat. 34 FV. & M. 1 Wi * Ind &c. But 


gut debts or 


the beir at law, 
in purſuance of 
marriage agree 
— 2 in writing 


before marriage 
ſhall be is fares, 


regard to the 3*4 W. & M. 


Aud as lands and tenements, ſo rents and 
rerfions, may be there deviſed, and diſtreſs . 
ide for them, without clauſe of diſtreſs. City- 


4s 5: x 
The ordinary, Sc. ſhall" not be charged for | 
ing their ſeal, to a will, not knowing the 


: to be forged. Wing. Abridg. Forging r 
A feoffment t6 the uſe of his will, and to he 
bis will, he hath the uſe in the mean time. 
If in ſuch caſe, the feoffor by his will limit 


effect W By or by force of the feoff- 


— 4 
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third tothe wife, children, the widow. may Tequire A. biegt 
— ph his perſonal eſtate. But if a freeman 125 yi 
_ ar all under con- Out à will, Adminiſtration ſhall be granted wo] wh 


ws and Teſt 
ment, and the uſe is directed Py 1 a 
that in ſuch caſe the will is but” uy 
But if in ſuch caſe the feoffor by. hi 
writing deviſeth the land it ſelf, 100 | 
the land, without any reference to his auth" 
there, it ſhall paſs by the will;: for the tel 
had an eſtate deviſable in him, and power | 
to limit an uſe, and had election to puff 
which of them he 75 Cote“ 6 Re. ut 
Sir Edvard Cler?s caſe, poſt, 170. 
Acts of parliament 2 wills fra) take 0 
although corporations, Oc. be not. fe 
mme if it may be known what 1s meal 
otherwiſe it is in deeds, Cokes 19 * 
Cbanc. of Oxford's cad. 
tha dead thes » By the r. pr 2201 0 freemijts al 

\cccording to may require a third-part of his perſona 
the fat, of di« he 5 and finerals paid; Ki diſchaꝶ 
— — and his children may require 5 0 abb 5 
viz. two-thirds thereof; and he may by will give away l 


— hird- part of his eſtate ; and, if be bart 


* 
O 


troul of the cu- 


don. Trin wife, and he ſhall claim one third-part 1 fon 
3718. Wallam cuſtom, and one third-part muſt be. din 
2 Vern, 559, —.— the child 50 and rials 0 0 third 


5 5 0. his lift will 1 wy 1. 
his Wife” concerning her third-part, . yet in! 
life-time he may give them away. Pri 
Landini, fo. 123. 


| * 
Ulis and Testaments. 

The cuſtom of London is, that if the father 
4yance any of his children with any part of his 
,o0ds, that ſhall bar them to demand any other 
art of his goods; unleſs the father under his 
and, or in his Laſt Will, do expreſs and de- 
are, that it was but in part of advancement; 
] then that child ſo partly anvanced ſhall 
ut his part in hotch-pot with the executors and 
dow, and have a full third- part of the whole, 
counting. that which was formerly given him 
part thereof. And this is that in effect which 
e civilians call, Collatio Bonorum. Cote s r Inft, 
7b. B. Trin. 1699. Chace & Box, Hill. 1704. 
igbt & Smith. © 2 . 3 
In the ſtatute 22 Car, 2. cap. 10. for ſettle- 
nent of inteſtates eſtates, is a proviſo for N 

cuſtom of London, &c. and thereupon it 
vas adjudged in the caſe of Percival an execu- 
rix, againſt Criſpe, that the third-part of the 
goods of a citizen of London, dying inteſtate, 
ppertaining by the cyſtom to his adminiſtra- 
or, is not ſubject to diſtribution by the ſaid act 
df 22 Car. 2. Privilegia Londini 154. and Sir 
Thomas Jones s Rep. 204. Stat. 1 Fac. 2. 

The meaning of a will is to be performed 
here, Cob's caſe. Totbill 141. N EY 
That the laws of the realm, and the judges, 
who are interpreters” of the ſame, do favour 
vills, deviſes and teſtaments, in yielding to them 
ſuch a reaſonable conſtruction as they think might 


Termes del Ley. © 7 
The fee · ſimple of the copyhold being limit - 


2 


beſt agree with the minds of the dead. See 


e to the uſe of the will of the copyholder, 
| doth 
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the teſtament was not at firſt proved in fo 


Wills and Teſtaments. 


doth remain in the copyholder, and not in th 
Lord. Coke's 4 Rep. 24. Copybold caſes. 
By will an eſtate of inheritance, may nu 
without theſe words, his heirs: as if a.man& 
viſe ten acres to another, and that he ſhall-py 
to his executors ten pounds; hereby. the dey 
ſee hath a fee-ſimple by the intent of the dew. 
ſor, albeit it be not to the value of the Jand. 
it is if a man deviſe lands to a man iniperpetuun, 
or to give and to ſell, or in Feodo ſimplici, qq 
him and to his aſſigns for ever. In thele caly 
a fee - ſimple doth paſs by the intent of the & 
viſor; but if the deviſe be to a man and his 
ſigns without ſaying (for ever,) the de viſee ha 
but an eſtate for life. If a man deviſe land i 


one, & Sanguini ſuo, that is a fee-ſimple; bu 25 
if it be Semini ſuo, it is an eſtate- tail, M. 1 
1 Inſt. g. B. a L434: $661) 4 1 le e Li 

Note; When any one intends to plead aa. 
thing againſt the validity, of a teſfament, e 
ought to do it at the time of proving it, » ad 
within a year after; unleſs they were at an ſel 
time infants, or in travel beyond the, ſeas, If 
as they could hear nothing of it, and then the t the 
ſhall have ſix manths after they return from ;. 
vel to plead againſt it, and the minors, a f n. 


after they come to full age: and if ſuch partie 
exceed their limited times, then they are e ent 
ded from any remedy, unleſs it be in caſe wits 


of law, but after the common form; far tha 

they muſt cauſe the teſtament to be proved ois 

again, at any time within ten years, and alles 
| "ate 


Mills and Teſtaments. 19 
at hey can agdnſt it. © Refer. L. Feel: 

it. de Teſtamentis, cap. 6. | 
Alſo, if any ſhall exhibit a falſe teſtament, Videantep.242, 
any ways pervert a true teſtament, by adding, 

iminiſhing, changing or interlining the ſame, 

d is openly convinced of ſuch crime; they ſhall 

thereby excluded from all benefit accruing 

them by ſuch teſtament. Bid. cap. 39. 

Where the teſtator hath made two teſta- 

ents, a former and a latter, and afterwards 

ing ſick they are both brought unto him; and 

ing deſired to ſhew which he intends ſhall 

nd, and he ſaith, that the firſt ſhould be his 

will; or if he take that of the firſt date, 

nd deliver it for his laſt will, then in fuch caſe 

t will ſhall ſtand, and the other ſhall be void. 

:rkins num. 479. Mich. 44 E. 3. fol. 33. Pacis 

mſultum, p. 8 1. 25 5 
Likewiſe if an executor be named in the firſt Vize hic ante p. 
ſtament, and none in the ſecond will, then the? 

Iſt teſtament ſhall ſtand, and the latter ſhall 

added only by way of codicil. Stoinb. part 

ſelt. 14. num. 5 _ | 0 
If a man be ſo extreme fick that he is almoſt Vide Cro, Jac. 
t the point of death, and can ſcarce fpeak ; yet Ic cught to 

he be of good underſtanding and ſound mind, makeit by his 

$ may appear by his geſtures and ſenſible 2d no: by que- 
deeches; in ſuch caſe he may make his teſta- ions. 

nent, ſo as it come of his own accord, and not 

t the earneſt requeſt or importunity of his wife, 5: 427. 

Ir ſome covetous perſon, who expects benefit 

the ſame. See Swinburn, part 2. fe. 25. 

If the friends of ſuch a ſick man, or any other 

jerſons, do without his knowledge prepare a 

U 3 | will 
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Portland and 


2 Vern. 104. 
Cro. Eliz. 27. 
Cro, Cat. 219, 


Mills and Teftaments:- 
will in writing, and bring it to him, and re 
it, and ask him, if that ſfull ſtand for his wi 
ment, and he anſwers yes, and immediateh i; 
ter dieth: in this caſe ſuch teſtament is not goody 
unleſs the teſtator had firſt uttered his mind y 
the writer or indicter thereof, or had requeſts 
them to write his will; or unleſs the teſtatx 
being of perfect mind and memory had by ph 
and expreſs words, or other apparent com 
tures, confirmed the ſame, and not only by u 
ſwering yea. Swinb, part 2. ſedt. 28. Mu. 11 

Though a man have ſworn not to make 1 
teſtament, yet notwithſtanding he may lawfully 
make one; and if he have made one, and {wor 
not to revoke it, yet he may afterwards mak 
another, and revoke the firſt ; but then it i 
convenient that he revoke his oath alſo, u 
ſay, I make this my laſt will and teſtamenk 
notwithſtanding my former teſtament, with the 


oath therein contained not to revoke the the 
Stoinb. part. 2. ſet. 24. the 
A married woman cannot make her teſtamey Wh del 


of any manors, lands tenements or | heredith 
ments, by the ſtatute of 34 H. 8. neither ca 
ſhe make a teſtament of goods or chattels wit 
out her huſband's licence, except ſhe be a queal 


Graunt's ;. or empreſs, or that ſhe were executrix for ſons lib 
| 2 Mod.211,2:2. Other perſon: for in ſuch caſe ſhe may makt 
2 M00.172,173- her will of ſuch goods as ſhe hath as execotri tel 
cap. 5. Wills or 27 with: fic 
teſtaments of hi 


manors, lands, &c.. made by ſemes- covert, infant) ideots, or perſons of non {a 
Memory, ſhall not be good in law. 


— 
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cas and Teftaments; 


the wife have goods by way of legacy from 
mother perſon, in ſuch. caſe ſhe cannot make a 
eſtament, or diſpoſe of the ſame without his 
licence. Note; Though the huſband do give 
licence to the wife to give away part of his goods, 
yet notwithſtanding he may countermahd her 
teſtament again, either before or after her death, 
or at leaſt before the probate thereof. But if 
the wife make her teſtament of his goods, and 


the executors prove the ſame, and the huſband ' 


delivers the goods to the executors, then he can- 
not countermand the teſtament, though the 
wife made it without his licence or knowledge. 
For by this after- act the law preſumes he gave 
conſent at the firſt. 34, 35 E 8. c. 5. Bratt. 
lib. 2. c. 26. Vide ante from 197 to 203. 
One that is blind may inal a nuncupative 
teſtament, by declaring of his will before a ſuf- 
ficient number of witneſſes, but he cannot make 
his teſtament in writing; unleſs the ſame be 
read before witneſſes, and then acknowledged 
dy him to be his laſt oo” and teſtament z * 
4 


ichout bis licence, and name her executor, who g — 
all have them to the uſe of the firſt teſtator, nithed for life by 
ſhe cannot give them away as a legacy ; fn aleg wil, 
nd if ſhe die without will, yet in ſuch caſe ſuch and in every 
nods as ſhe had as executrix (of which the bus 
roperty is not altered) ſhall not go to the huſ- ws) 
and, but adminiſtration thereof ſhall be com- abner 4 
vitted to the next of kin to the firſt teſtator, doſband was ſe | 
jut in both theſe caſes the huſband ſhall have —— 
profits ariſing of the ſame; as calves, lambs, wer decreed | 
nd ſuch like profit of kine and ſheep. Alſo, legacies. 


15 ed «2: 7 TILING 
22 Titlis and Tetkamelts. 
| he ſhould acknowledge a writing for his laſt wi 
and do not hear it read, this will not make] 
amount to a will in writing. Swind. n 
E ſelt. 11. and num. 1,2, "a 
By 29 Car. 2, A codicil may be added by parol av 
2 Co writing, and this parol cadicil ſhall be pu 
perſonal eſtate Writing, and affixed to the will as a codicil; a 
mw Centern, this may as well be done, as a will in wii 

vords only, | 0 

except the ſame May be revoked by parol, concerning goods 
deten of the life of the teſtator. Hil. 22 Car. 1. N Paſh 
committed to 23 Car, 1. in B. R. Vide ſtat. 29 Car. 2.6 
do bim, and l. Againſt frauds and perjurie. 
lowed by him, And the uſual form of a codicil is as , 


and that proved ? 
by — — loweth, VIZ» 


Les, cit, 23. | 5 | 
Be it known unto all men by theſe preſents, Thi 
whereas I A. B. of C. &c. bave made and dul 
red my laſt will and teſtament in writing, lem 
date, &c. I the ſaid A. B. by this preſent. cou 
do confirm and ratify my ſaid laſt will and tif 
ment, and do give and bequeath unto D. E. E 
my, &c, And my will and meaning is, that iti 
codicil or ſchedule be, and be adjudged to be, pat 
and parcel of my ſaid laſt will and teſtament ; al 
that all things herein contained and mentioned 
faithfully and truly performed, and es full an 
amply in every reſpect, as if the ſame were ſe &- 
clared and ſet down in my ſaid laſt will and tht 
ment, In witneſs whereof I the ſaid A. B. ba 
hereunto fet my hand and ſeal this _ 
day of Anno Domini 17. 


When 


tes 4 & 5 M. 


Mills and Teffaments,  _ 23 
Where and how perſons inhabiting in the u * Ann. cap. 
ri o der perſonal eſtes, fe the i. gte 
ſpoſe of their perſon tes, ſee De 
4 & M. cap. 2. and 7 & 8 W. 2. Eil 
„ 28. and hereafter in Executor. e fit 
All wills and teſtaments are proved and re- city of York, ex- 


ded either with the regiſter of, 1. The pre- cepted ont of the 


of W. & M, 


oative. 2. The proper dioceſs. 3. The pe- Where wille are 


jar: or, 4. The viſitant for the preſent. 3 
In all caſes where the deceaſed hath or had — vide 


ods, chattels, credits, or other perſonal eſtate, — 8 


the value of five pounds or upwards, at the 


ne of his deceaſe, out of the dioceſs where 


lived, and was reſident or died, the will of 
deceaſed is proved and recorded in the Pre- 
ative for the whole eſtate. The records of 
Prerogative are as ancient as Septima Richardi 
undi, Anno Domini 1383. And it hath none 
Ire ancient as appears by their kalenders, 
ich are with very good order made up and 
poſed. For all ſuch wills as are of more an- 
ty, you ſhall ſearch for them with the ge- 
| regiſter of the archbiſhop, in whoſe office 
h theſe buſineſſes were carried till the divi- 
of the ſame, made at the time aforeſaid. 
The ſame rules and obſervations are to be 
in matter of adminiſtration of goods, Sc. 
n caſe where the whole perſonal eſtate of the 
aſed doth or did, at the time of his deceaſe, 
Rain or be within the dioceſs where he lived, 
vas reſident or died; fo that the value of 
five 
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wills, Cc. which may be very well now mi. 


inter alia. | We HS . 20 
deceaſed, which cannot be found with the wil may be 
iter of any court chriſtian, and yet are ex- 
t in the chapel of the rolls of chancery, or 
tower, in their offices poſt mortem. 
\nd, laſtly, ſome wills which cannot be found 
er with the regiſter of court chriſtian, or 
hancery, may (in caſe, inter alia, where the 
eaſed hath deviſed any thing to any ſociety 
body politick) be found inrolled in the houſe, 
lege, hoſpital, hall, abbey, &c. to whom 
h things were deviſed, or amongſt the re- 
ds of ſuch ſocieties diſſolved, or amongſt the 
dences of ſuch, unto whom the ſame things 
given have ſince come, if you purſue the 
. 
\ will which doth only concern lands ought p, bate in chan- 
be proved in the chancery ; but if ir be ang. in what 
xt will, and concerns lands, goods and chat- 
it may be proved in the ſpiritual court. 
Probate of a will, in the ſpiritual court, is no $0 that the heir 
lence at the common law; the witnefles be- en by Re” 
there examined, their examinations ſhall not probate of a 
given in evidence at common law. Cre. 
396. Netter's caſe. 1 Bulſt. 199. Semain's 
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\ will of lands need not be proved, but a la the caſe of 
| of goods muſt be proved, otherwiſe he fu # Tra- 
bring no action. Cro. Car. 165. tion was gran- 
ecutors come to prove a will, the ordi- 72, rod 
y muſt do it ex communi jure; but if other 


CXC- 


born 4 gainſt Brewin and others. 


Vid. 1 Vern. 


2 Vern, 209, 
Cotton & Cotton. 


Wills: and Teſtfaments. 
executors: come" to prove a later will, it m 
be per Teſtes. Hetley, p. 77. * 
A nuncupative will is not pleadable in & 
ceurt before probate. Caſes in chancery 192. Ja 


1 be injunction accorded againſt ( 
defendant not to prove a will, touching a x 


ſonal eſtate only in the prerogative court. | 4 
note, That in this caſe it was directed by WF 5 
court of chancery to be tried, whether a v | 
no; and it was found againſt the will, and 
the in junction was awarded. Caſes i in chan. N 
Beverſbam againſt Springold. s 
If a man make a will and deviſe of his} 5 
and after diſagreeing to it, he makes df = 
ment, and taketh back an eſtate in fee, 9 
dieth; this land ſhall deſcend to the heir, x 1 
ſhall not paſs to the deviſee without exprel 
greement, that his mind was that his for 
will ſhould take place. Lib. Af. 44. De 
Pl. 55. 44 Ed. 3. 33. af he 
A man made a feoffment to perform u 
will, and his will was annexed to the chm 
foolffinent, and livery of ſeiſin thereupon nan 4 
accordingly: it was adjudged, that he my 
alter and revoke this will, although it tod . 
fect by the livery. Dyer 49. Pl. 12. L 
A. obtains a judgment in debt, he make beſt 
wife and two daughters his executrixes, det 
dies, the wife alone proves the will, rele. - 
the power of adminiſtring to the two died 
ters when they come in; the wife alone M . 


ſue a Scire facias, ſhe averring, that * 


Wills and Teftaments. 27 
ughters are under the age of ſeventeen. Mo- | 


If 1 0 be proved before the metropelitan,)For the metre- 
ere there is not Bona notabilla, and ſoit ought aer Mb “- 
to be proved there, yet it ſtandeth good till all the diocefics 
e reverſed by ſome ſentence. of appeal z buten 1 4 
be proved in any inferior court Where jrinra p. 128. 
yt not, it is meerly void. Cote's 8 Rep; 136. . 65. 
5 Rep. 30. Co. 1 Rep. 150. 
ya canon law made, 1 Fac. c. 19. If one 
inteſtate in a journey, the goods he hath 
about him ſhall not give the archbiſhop.. 
rogative to grant adminiſtration ther. 
t is the proper juriſdiction of the ſpiritual The age of 14 
rt to determine at what age an infant may? 29% allowed 
a Will, and an (executor of his goods Chancery. 
if that court gives ſentence againſt the law, 
party grieved may have remedy by appeal, 
not by prohibition. Jones 210. Brown's 
Vide ante p. 213, Ai: Daz not bist 
alia by his will; and if he doth. not, they fem J ciim 
o dis ſurviving wife; but ſhe cannot take er be no 
n without his executor's aſſent, unleſs the- gr 
and by his- will eſpecially appoint that ſhe ö 
take them without ſuch: aſſent. Cros Car. 
Lord Haſtings againſt, Dauglaſ. 
ectment, and upon Ven Cut; Apecial verdici i Vent. 350. 
d that Edward King was ſeiſed of the tene“! Nef 5: 
6 in queſtion in fee, and 29 Nov. 1679055 220, 25h. 
led them to his daughters, Diana and S- 6 92 375 
and their heirs, and that the will was duly . . 75 
J 0 rs made . 0v.76. 


: 


Gro, El. 306, creo. Car;/515 $2: Ci. Jac. 115, 497: 2 Danr, Abr. 5129, 


Mills and Teſtaments. 
made and figned, according to the ſtatu 
frauds and perjuries, and the name A 

ſiuhſcribed at the bottom of the will; and 

found that Edt. King afterwards. having ing 
- «tion to revoke the will quad Dianam, why 
married, and her portion paid to the'"lefſor! 
rected the following words to be ſubſe ' 
upon the fame will, viz. Ve whoſe n 
under written do rfify, That ibe abe 
Edw. King did, the day of ibe date brei, 
liſh. and — that the ſeveral clauſes a 
ſes in his will, any way relating 4 bi Den 
Diana, ſhould ceaſe and 'be void; e hen 
married, and ber portion paid: Tn'witneſs M 
we have hereunto ſet our bands: this A the 
tober 1680. J. S. J. D. F. N. ad G. W. 
that the ſaid: words were writ under the . 
ſtament upon the ſame paper by the 
of the ſaid Edw. Ning, and ſubſcribed by 
ſaid four witneſſes in his preſence: bat they 
ther found that the ſaid writing ſoas'afon 
ſubſoribed, was not ſubſeribed Byiche d 

Ning, or any other, by: his directiog or 

thoriſing. And that after the death" cf 

Miig, Diana and her huſband entted and d 

ſed to the plaintiff, and if the defendam 

guilty, they. found for a moiety for the plain 

.» afid for a moiety for the defendant.” Andi 

That the words of revocation were wit Mee 

the fame; paper, and the ſame ſide of the pi 
vpon which the will was written, but und 
e immediately under the name Bum. King, 
en to the will. And if this eng 
to Diana, was good, according to the ſad 


28 | 


Mllls and 


te of frauds and perjuries, rot bing Hee 
4 by Ede. King, was the queſtion, 5 note, 
e clauſe for making of wills directs all wills 


his preſence, | and. by his direction, and at- 
ted by three or four witneſſes, and ſubſcribed 
his prefence,. And the clauſe touching revo- 
ions ſaith, that no deviſe ſhall be revocable, 
it by ſome other will or codicil in writing, or 
writing declaring che ſame, or by cancel- 
o, Cc. by the teſtator himſelf, or in his pre- 


ber vile or codicil in writing, or other writing 
the deviſor, ſigned in the preſence of three 
four witneſſes declaring, the ſame; any for- 
r law to the contrary, notwithſtanding, And 
on the firſt argument, NVertb, chief 19 7 — 
| Levinz, held, that foralmuch as, 
vr's intent appeared plainly in Be Coy 

no doubt of raud or perjury, hens "iotep i 
bing by King upon che! ame paper ſh 
de whole; and it is not material abe it 
igned in the top or bottom of the will or 
ting: for the ſtatute doth not ſay. Jubſeribed 
t fened by the teſtator. But in anorher term, 
7th being removed into chancery, and Le- 


intiff of the mojety, by Pemberton then chief 
lice, and Vindbam 300 Charlton, Mi cauſa 
27 day, at which day Levinz then being 
ent, day was given to another day the next 
, and * me efitred 2! Quere. Levinx 3 

part 


be ſubſcribed by the teſtator, or ſome 2 A 


ce, 0 * his directio z, but all deviſes ſhall 29 Car. 2. capz 
ain good till revoke or altered by ſome ® . 


z lick, rule was 1 9 for judgment for the 
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30 Wills and Ceſtaments, 
| F516 4 Hilton verſus King, | Wicht u. 


SENS” 8055 Berry ſeized in fee, by wilt ae { 
Kb.lity not made the lands in queſtion to ſerjeant Founttin, 
Cs heirs, in truſt.” 1, To fell” part r 1 
ment of his debts. 2. Till the debe pad 
pay 1001. per Annum to his natural daughter My 
and after the debts paid 300 l. per A fo 
life; and, if ſhe have children, to convey fue 
fively to thoſe children: if ſons, at cheit fullg 

if daughters, to them all; but ſo, a8 the buſk 
ſhe marries take the name of Berry. 3. For 

of ſuch iſlue, or if ſuch iſſue die withouril 
he deviſes Hemſworth and King) park, the l 
principally” in veſtion, to be conveyel w | 
eldeſt ſon and heir of his nephew f 
and the heirs of ſuch eldeſt ſon; and Bis! 
faid. eldeſt ſon. an annuity of 40 
till ſuch eſtate ſhall come to 7 5 
claim any thing during che life of Mary, « 
of her-iſlue, daes both father and 10 "to bel 
cluded from having any thing out 0! tis ld 
The eldeſt ſon of John Cater was Anthon, 
had two ſiſters, the defendants Brauen 
Todd," Daughters of Jobn. Ani bom died, 
left iſſue John his ſon, who in the - lik of N 
deviſtd” the lands in decido ts the'plan 
and died without iſſüe. Mary after died 
out iſſue: the heir of Fountaine dre! 
lands in queſtion to Bradſhaw and Todd, WINS |. 
of Anthony,” and heirs of him, and Alb 0 
father Joby. Biſhop . this bilt to hae 
lands conveyed to him, ſuppoſing "the 6 
to have this eſtate was el ed in Autbuꝶ, 


rains and Teffaments. 


chief juſtice Treby, and Powell baron of the 


Gderation of the authorities cited on both 
s, reſolved, that Zohn had no eſtate, deviſa- 


ry, or any of 
plaintiff void, apd the lands well conveyed 
the defendants Bradſhaw and Toad, ſiſters 


m no further trouble in this court. Levinz 


Todd, in cancellar. 7 W. 3, 
rror upon a Judgment in ejectment, where 


rr had iſſue his firſt ſon William, who had 
e the wife of the leſſor, and a ſecond ſon Ro- 


firſt Robert. Robert the grand-father devi- 


zeil, by which he deviſeth part of the lands 
Ich he had deviſed to Robert his ſon to Ju- 
bis daughter, and after that he republiſhed 
vill by word without writing ; and aid, 
t Robert my grandſon ſhall have or take by 
laſt will as Robert my ſon ſhould have _ 


well deviſed to him by John the ſon and heir 
Anthony. But the lord keeper, aſſiſted by 


bequer, after ſeveral, arguments and long 


but a meer PA ibility during the life of 
er iſſue, and ſo the deviſe to 


| heirs of Ant hom, and diſmiſſed the bill, but 
out coſts, provided he acquieſce, and give 


art 427. Biſhop verſus Fountaine, Bradſhaw | 
dn ſpecial verdict the caſe was, Robert Be- 


„who had alſo a ſon, Robert, grandſon to - 


the lands in queſtion in theſe words; I give ' 
and in Tilling to my ſon Robert and bis heirs; 
I give to my grandſon Robert 5ol. Alſo 1. 
to my great grand-daughter J. S. 1001. R- 
the ſecond ſon dieth in the life of his fa- 

„ after which Robert the deviſor made a 
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Wills and, Teſtaments, 
and afterwatds died, And the queſtion way 
Robert the grandſon, being the defendantiny 
ejectment, and alſo here, ſhould have'thely 
by virtue of this will and republication, or if 
wife of the leſſor, daughter and heir of Willi 

the firſt ſon. And it was adjudged inthe wy 
mon pleas, by the opinions of Nerth chief 
ſtice, Atkins and Wyndbam, againſt the pid 
of Scrogs, that Robert the grandſon ſhould ha 
it. And now it was argued that this judgmai 
was erroneous, becauſe that, 1. Grandſin 
ſon are different names of appellation, and 
note different perſons. 2. Lands may not pu 
by will, unleſs it be in writing, 3. The devil 
himſelf took notice in his will of the differed 
between ſon, grandſon, and great grand. 
and made deviſes to ſeveral perſons by thele| 
veral names. 4. The republication, by wal 
would not ſupply the defect of this will whig 
being of lands ought to be in writing. 5. Il 
ee. it ſelf took notice of the diverli 

of the appellations, ſcil. My grandſon Kit 
ſhall have, Fc. as my ſon Robert ſhould hal 
bad. It was agreed, that the republicati 
would aid a will, if words are in it capable 
be aided. As the Lord Cheney's caſe, a den 
to William, and he had two Williams, it mig 
be averred which Villiam was intended, becall 


— ” 


32 


Beckford v, Pare 49g. Buckford anc Parnecote, a deviſe of alli 

lands in Aldworth, and after the will he put 
chaſed others, and then republiſhed the will 
all paſs, becauſe words ſufficient in the 1 


Wills and Teſtaments. 33 


but here he hath the word grandſon in the will en” aa 


d Rigden's caſe, Plamd. Com. and Hartrop's Ge caſe, in 
aſe, 3 Cro. 243. and the opinion of Popham was not xelolved, 
d Farmer, in Fuller and Fuller's caſe, 3 Cro, TE: 243: — 
122, 423. is denied by the other yrs pages rendum awarded, 
ere, ſcil. Gawdy and Clench, and the caſe there vs det oe 
djudged in another point. But for the defen- found, Tris. 33 
Int in the error it was ſaid, here is a good ** 

oundation in the words of the will, and the 

tention of them may be ſupplied by matter 

hors. Grand is no other than an addition to 

on, for to diſtinguiſh between ſon and grand- 

on, both being in life at the time of making 


| Cro. El. 422. 


ight well be underſtood by the name of ſon. 
And if a man hath no ſon, but a grandſon named 
Robert, and deviſeth lands to his ſon Robert, 
he grand-ſon ſhall take them, according to the _ 
pinion of Walmſiey. Owen 88. And here, al- 
hough that at the making of the will he had 

i ſon Robert and a grandſon Robert, yet at the 
epublication, which is a new making of the 
fill, he had only a grandſon Robert; he raketh 

t by the name of ſon, ſo long as the name of 
aptiſm is rightly expreſſed, and there is no 
ther to take it. Scroggs, then chief juſtice in , 
b. R. held to his former opinion which he held 
n C. B. and ſaid, that he was not at any time 
Ratished with the judgment there, and that the 
Judgment ought to be reverſed. Dolben juſtice 
emble contre, cæteri nil dixerunt, et adjornatur. 
ut after, as Levinz heard by others, the judg- 
X2 = ment 


writing, and this caſe. is all one with Bret low. Com.245- | 


he will; but when the ſon was dead, as he was Taler“. Fuller, | 
t the time of the republication, the grand-ſon Mich. 37 * 38 
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Uiills and Cettaments. 


"Z 2 part 243. Str 


ment was reverſed. Levi 
v. Berager. | 
Hawkins, being a priſoner in Newgate for op 
probrious words againſt the mayor of Tis 
don, and under ſome diſtemper of mind, but hz 
ving great perſonal eſtate to the value of 10000 
made his will there, atteſted by ſeveral wit 
neſſes; and upon hearing the cauſe in the ptere 
gative court, ſentence being there againſt the 
will, and 'adminiſtration committed, the cat 
came by appeal before the delegates at Sergeant 
Inn in Fleet-ftreet, ſcil. Lloyd Biſhop of Lich 
field, Lizyd Biſhop of St. Aſaph, Treby Chit 
Juſtice of Common Pleas, Rokesby Juſtice & 
eadem Cur', and John Pawel, junior, one of the 
Barons of the Exchequer, Dr. Oxenden, and 
other civilians; where, for avoiding of the te 
ſtimony of two witneſſes to the will, were pro- 
duced two records, by which they were found 
ſeverally convict; the one, for publiſhing a Ls 
bel; the other, for ſinging a ſong againſt the 
government, and both adjudged to the pillory. 
But no proof was that they were put into ths 
pillory, but only the records produced. And 
after their examination in the eccleſiaſtical court, 
but before the ſentence there, came the genen 
pardon by which they were pardoned. And 
the queſtion was here, whether their examin+ 
tion and teſtimony given in the eccleſiaſtical 
court ſhould be admitted for evidence? And 1. 
It was admitted, that they being convict, and 
adjudged to the pillory at the time when they 
gave their teſtimony in the eccleſiaſtical court, 


% 


the pardon afterwards doth not make their te- 


ſtimony 


Wills and Teffaments. = 

fimony good, if it were not good when it was 
frſt taken. 2. That the judgment of pillory 
ade the infamy, although that they were not 
at any time put in the pillory. But 3. The 
great queſtion of the caſe was, whether the con- 
ition and judgment for theſe crimes fhall 
zke them infamous, and deſtroy their teſti- 
ony, notwithſtanding the judgment of the pil- 
ory? For it was ſaid of the one part, that the 
hooks, as Britton, Co. 3 Inft. Sc. which ſpeak 
f the infamy by. the judgment of the pillory, 
peak of the judgment of the pillory for ſuch 
rimes which import deceit and fraud ; as cheats, 
c. and that it is from the nature of the crime 
hat the infamy ariſes, and not from the judg- 


udgment upon which the infamy ariſeth, and 
ot from the nature of the crime. As if one 
e convict of cheating, yet he may be a witneſs 
be hath not judgment of the pillory for it. 
condly; it is ſaid, that pillory, although it in- 
r infamy by the common law, yet by the ca- 
on and civil law (by which they are to be adjudg- 


y, unleſs the cauſe for which they are ad- 
aged be infamous; and to that the civilians 
med to agree. And after the council were 


ang infamous by the canon and civil law, the 
poſitions of the witneſſes were admitted for 
dence notwithſtanding the judgment of the 
ilory, Per tout le Court; and the ſentence in 


X 3 to 


ent. To which it was anſwered, that it is the 
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in this caſe of a will) doth not import infa- 


r 


Ithdrawn, for this cauſe only, as Rokesby and 
owel afterwards ſaid to Levinz, the matter not 


* prerogative 'reverſed, and the will ſentenced 


b 
' 
; 
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if 


Executoꝛs. . 
to be good. Levinz 3 part 426. Chater ( 
alii verſus Hawkins, executor of Hawkins. Trig 
7 V. 3. Before the court of delegates at Serjeans 
Inn, in Fleet: ſtreet : 


And now having ſupplied what I have four 
neceſſary to direct teſtators in the due and leg 
forming of their wills and teſtaments, we wn 
next in courſe to direct the true and regular q 
ecution and performing of them; which lea 
us to treat concerning Fo 


Executors. 


E Keuter, is when a man makes his teſtamet 
.* and laſt will, and therein nameth the perly 
that ſhall execute his teſtament, that is his «xs 
cutor; and is as much in the civil law as Hs 
res Deſignatus or Teſtamentarius, as to debis 
goods and chattels. And ſuch an executor ſhul 
have an action againſt every debtor of his tells 
Afumpfit lies tor: and if the executor hath aſſets, every on 
»gainft the u., to whom the teſtator was indebted ſhall ax 
ing £0 wager in an action againſt him, if he have an obliganal 
that. or ſpecialty ; but in every caſe where the ten 
tor might wage his law, no action lies againl 
the executor. Termes del Ley. Vide hie anf 
ante Wentw. p. 3. ; 
Tat. T N37 Executors may bring a writ of treſpaſs fi 
Vide ante p. 35. cattel, corn, &c. taken of the teſtator's. FN. 
where you may ſee the writ. 

Action of accompt lieth for, but not again 

executors. F.N.B. 257. Engliſh, _. 
If be accepts the Where, the obligor makes the obligee his er 
Hawk.Abr.351, ecutor, though the action be gone, the exect- 
5 fol 


or may retain, Cote x Inſt. En le Table. Coke's 
Inf. 264. 3. Vide ante p. 143. = 
The teſtator and executor are Correlativa z 
nd therefore if a leaſe for life be made to the 
eſtator, the remainder to his executor for years, 
he chattel ſhall, veſt in the leſſee himſelf, as 
well as if it had been limited to him and his ex- 
cutor. Cotes 1 Inft. 54. b.. 


* 
- 
. - 


ecutors and For he gun 


he executor ſhall not have the wardſhip but a- ** «f the heir 
nother, the next friend, to whom the inheritance guardian in chi- 


Funeral expences, according to the quality of it, for be bad it 
he Accent i to be 3 out of the goods, . un ue 

before any other debt or duty whatſoever; for OY 
that is Opus Pium & Charitativum. Cokt's 3 Inſt. 

202. Vide ante p. 130. eo 


ecutors will deliver legacies, or make-reſtitution © 
for wrongs done by their. teſtator, or pay his 
debts due upon contracts or ſpecialties,” whoſe 
days of payment. are not yet come, &c, and 
keep not ſufficient in their hands to diſcharge 
thoſe debts upon record or ſpecialties, which 
they are compellable by the law. to ſatisfy in 
the firſt place; then they ſhall be conſtrained 
to pay theſe out of their own. goods, according 
to the value of what they voluntarily delivered 
er paid. A A usb e 39 ec 20 
And where a judgment recovered in the King's 
court ſhall be ſatisfied before a recognizance, 
Sc. And if the ordinary have goods of the in- 
teſtate by ſequeſtration, and an action of debt 
to the value of the goods is brought againſt him; 
4 ordinary he ſhall not diſpoſe or adminiſter 
ä theſe 
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ot deſcend. | Coke's 1 Inft. 90. 4. Ry, 


Devaſtaverunt Bong Teftatoris, is when the ex: Vide ante p. 133 
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38 Executys. | 
| theſe goods to any other, but is bound to fü 
Ty the debt, for which ation is fieſt brag 
Termes del Logs Nes! 0 
And judgments are to be bei bikers e ig 
- nizances, ſtatute- merchant or ſtaple; dl 
they are more puiine. Vide Co. 4. Rep. 60. 0 
of the wardens, Sc. of ſadlers, 400 the fiat, 
& 36 E. g. and 2 E. 6. concerning theſe Matt 
Infant mer d-. Upon payment and ſatisfaction to an f 
x 9 com- exe cutor, he may acquit and diſcharges vid 
As full 58e wiſe not; for if it ſhould be good, it would 
x Vern. 338, @ Devaſtavit: But if a feme· covett be executit 
N the cannot releaſe; for ſne may do notlingi 
Fofficient affets; the prejudice of her huſband, but che releaſed 
Cer Chan. the huſband is good. - Coke's 5 Rep. on Ruſſe 
caſe. Co. Lit. 172. Vide ante p. 217 & poſh, 55 
Mae ante p.195. , If an. executor promiſe to pay 'a debt of th 
teſtator's, and have no aſſets in his hands at time 
of the promiſe, and if there be no debt, he mif 
give the ſame in evidence, and probably "hat 
thereby remedy againſt his Por re 
"Rep. 94. Mil. Bant's caſe. 

Where it is fraud to pay part of money due 
upon a recognizance, and yet keep the recog: 
nizance in force, vide Coke's 9g 52 Merid 
Treſham”s caſe, 19. 

When judgment is given be executor 
and the ſheriff returneth Nulls Bona, &c. upon 
the Scire facias, the plaintiff may have a Ls 
writ of Fieri facias,” ſtil. That the ſheriff levy 
the debt of the goods of the dead, Et ff He 
fiare goterit, that the executors have waſted the 
| yo then de bonis Propriis. Coke s 5 Rep Ir. 

eltiſer's caſe. De 3 963 464 
Vide aaf g. 40, If there be eee named in thi te- 

os Fament,: and n the: third may Lav 


90> 9n Fra 
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«> A+ 


Executoꝛs. 


e will alone, and yet the other two may med- 


em when they will: And if an action be brought, 


If one executor be cited and refuſe, .yet he 
ay afterwards adminiſter at his pleaſure ; the 


inary, and the ordinary commit adminiſtra- 
niſter, And the executor who proyeth the 
for debts, and they may releaſe the whole 


ſurvivor. And in actions againſt. them all 
cutors muſt be named, although the will be 
proved. Cote 9 Rep. 37, 78. Henſloe's 
Infra p. 51. . 

[he probate of wills by common law belong- 


utors have a temporal right and intereſt by 
wills, and the probate giveth them no right 
tle: but the judges are not willing to admit 

to bring actions without ſhewing the will 
proved under ſeal of the ordinary: but the 
nng by one executor is ſufficient for all, Cole s 
. 34» 35» 36, 37, 38, 39 49: Henſlae's caſe. 
vo executors prove the will, the third re- 
b, yet he may releaſe. Coke's 5 Rep. 28. 
Weton's caſe, „ 
de King may make his teſtament, as it was 
td in full parliament; and e 


e with the goods when they will, and either of 
ought to be brought in all their names notwith- 
nding ſuch refuſal. Touchſtone of precedents 29. 

e if more refuſe : but if all refuſe before the _ 
n to another, there they cannot afterwards ad- 

| muſt name the other executors in all a&ti- 


t; and they that refuſe ſhall have an action 


to temporal courts, and in ſome. places in 
gland the lords in their courts, as court-baron, 
ther courts, have probate of wills; and the 
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whom fuch that his land ſhall be ſold by his execu 


Erecutows. 
of Hen. 4. refuſing, the archbiſhop of Cant 
was to grant admidiſtration of the rag | 
when the King is made executor, . be! Gab 

int others to execute the ſame, (a Ainſt whe 

ch as have cauſe of ſuit may bring ir a 0 
250 appointeth ortiers to take he 20000 
Coates 4 Ii. 335. 
At law ifene IF A fila devile that his executors may fl 
had refuſed to land, here they have but a power op Boe i 
could not ſell; Tit, and they mult all join; and ek 
but now by 21 5600 the other cannot ſell; but * 21 15 


H. 8. c. 4. th | 
— dete te viſe lands to one for life, and after his deg 


40 


deviſed 
kefule, the reft There it is otherwiſe, becauſe hay could 1 no 1 
may ſell; and the land ſooner ; bi there, if the executor; 


ſo may ſuch of 
thoſs to whom articularly named, then the ſurvivocs could 


land is deviſed fell. But if a man deviſe his lands to his 
are willing tho* cutors to be ſold, there, as they havea an i 
tote by u fare. Or Eſtate which doth furvive, their Power! 
able  conftruAtin rife 1 7s and the Bree may | 
„ 1 $4 Tit... 

as If a man deviſe cha his executors ſul 
his land, there the land ſhall deſcend to the 
and he mall take the profits in the mein 1 
but if a man devifech his tenements to bel 
by his executors, or his tenements to his al 
tors to be ſold, there the deſcent is, taken 
the heir, and the executor ſhall have the i 
profits till ſale, which' ſhall not be aflets in 
hands; but therefore they are compellak 
felt the lands ſo ſoon as poll | "Coke SI 

236. 4. Vide poſt. 54 3 
In debt b eite if e dernanda 
. be nonfuit, and the other ſeth for 


Executo2s. . 

vho is nonſuit ſhall not be amerced. Cole's 

„ 61. Beecber g caſe.” 

The heir ſhall not have an en of debt upon Fx. B. kg 

obligation, but the executors. F. N. B. 266. 

n obligation to one and bis beirs. a 

[hey may likewiſe bring action for arrear of 

annuity in fee. Bid. 

eſſee of a manor for life dieth, his executors 

| have debt for arrearages of the rent. 

B. 290. Eng. 

hey may have execution upon a ſtatute. 

B. 267. Eng. 

iy bring a writ of covenant. F. N. B. 32 3» 

i, Eng, Covenant for a perſonal thing. 

\ Certiorari lies to them to certify the co- 

nce of a fine. F. NB. 328. And an allas, 

ies, "he attachment again the judge” s executors. 

In executor befo bate may releaſe an 

on, (yet he can hive no action) becauſe — 

t of action is not in him. Coke's 1 i. 292. ö. 

ante Wentw. p. 34. 

Where executors o a biſhop ſhall have a whe | 

h fell in the life of the biſhop, otherwiſe of 

ſentation to a church which voided in his 

Coke's 1 Inft. 388. 

Vhere an infant _ 17 makes the debtor his Far a the law 

or, the debt is-extint. Bid. 264. . — 
tors ſhall not have execution of the executor, i gives 

ment, or recognizance, in the time of the te- 25 adrant — 

Ir within the year without ſuing a Scire facias; with others. 

herwiſe it is of a ſtatute, &. Cote f 2 N. -pathack 


Where by ſtatutes action of accompt lieth for 
tors, adminiſtrators, and executors of exe- 
MS, vide Coke's 2 Li 404. 


The 


don. Coke's 2 Inſt. 427. 


Executoꝛs. 


The heir or executors, according to the 
mall ſhave a writ of error upon 4 bill of em 


If parſon or prebend beth, his executonk 
— an action of debt for arrearages incum 
the life of the teſtator: and the like if the 
ſon or prebend reſign, he ſhall have ache 
the arrearages of an annuity; becauſe N gel 
of him who is to pay the annuity is chargd 
but otherwiſe it is in caſe of a rent, be it rea 
vice, rent-charge, or rent-ſecke. F.N;B.268. 

If a woman be endowed of rent, or if tent 
granted for life, and the tenant, attorn, then 
is behind, and after the particular eſtate is] 
termined by death, the executors. of teu 
dower, or of the grantee for life ſhall ban 
action of debt by the common law, becauk 
poſſibility the teſtator himſzlf might have a 
tion of debt; for if he had rrendered his d 
to, him in the reverſion, he ſhould have and 
on of debt for the arrearges incurred bel 

Coke s 4 Rep. 49, 50. OgneF's caſe. 

ta man, hath or ſhall have, in right of 
wife, any eſtate in fee · ſimple, fee- tail, orfortn 
of life, of or in any rents, or fee- farms, wilt 
ſhall be unpaid in the wife's life, the hu 
after the deceaſe of his wife, his executots ot 
miniſtrators, ſhall have action of debt ſot 
ſaid arrearages. againſt the tenant of the dem 
that ought to have paid the ſame, his execult 
or. 4dminiſtrators; and alſo may diſtrein for! 
ſame by force of the ſtat. 32 H. 8. cap. 37. 


4 Rep. 49» 50, 51. e Ae . 


K $44 2201228 = - 


Executoꝛs. 


e's caſe. 


niſtaking of his action is no bar, nor eſtop- 


/on's caſe. 


Ie ſhall not charge his perſon, this is a good 


or in an action of debt, for otherwiſe they 
d be without remedy ; and therefore it is 


Cotes 6 Rep. 41. Sir * Aue en 
Co. Lit. 146. 


man make a leaſe pur auter vie, of und 


ed into an action of debt; and in that caſe- 
d ſhall be put in view, but the perſon of 


: And the like, if a rent be iſſuing out 
in two counties. 


cutors ſhall have an ation | fox. rent behind 


rent 


\ all caſes where action is brought by one 2877. ante p. a5 
utor, although it be for rent arrear, or other 
er grown due in their time, yet the writ ſhall 
1 the Detinet only: but when an executor or 
iniſtrator taketh the profits. nothing ſhall be 
5, but the profits above the gent teſer ved and 
efore in ſuch caſe the writ ſhall be for rent in 

Debet & Detinet, Coke's. 5 Rep. 31. Har- 


executor bring an action as adminiſtrator, he 
be barred as to the action of the writ: but 


o bring his true action. Coke 15 Rep. 33. | 
a man by deed grant a rent for life proviſo: 
iſo; yet if the rent be behind, and grantee- 


his executors ſhall charge the perſon of the- 


become repugnant, and by conſequence. 


o counties rendring rent, and the rent is 
d, & Ceſluy que vie dieth, the leſſor ſnall 
an action of debt in which of the counties 
ll, and ſo may his executors, for now it is 


dtor ſhall be only charged by the com- 
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44 Exectitdzs. 
rent behind in each of their times: 0 
7 Rp. 39. Lillington's Caſe.” 


A Man profeſſes Tf A. be bound to B. abbot of D. 4 4 Ml 

is dead in l. feſſed a monk in the ſame abbey, and af 
made abbot thereof; he ſhall have an act 
debt againſt his own executors. Cole's 11 
133. 5. and the like in other caſes.” 


If the marriage Where a feme executrix takes the debt 
Saut Could be huſpand, notwithſtanding the debt kemi 
a releaſe, it would if feme obligee take the debtor to huſband 
dne an ad in is à releaſe in law. The like if two fa 


law nevet works, Obligees, and one take the obligor to hu don, 
Cotes 1 Inſt. 264.6. 7. „ wh 
Action for an eſcape lieth not againlt a 6. 
gaoler's executors, becauſe it is a treſpaſs. niſtrat 
382. Vide ante, p. 127. Gy Eliz, 
hh 8; C/ 
If I deliver goods to one who is indebiaWn 1 
me, and he dies, againſt his executors Ie ſe 
have a writ for the goods, and for the M deed 
becauſe that the writ is againſt the execum ie 


the debt in the detinet, and for the det 
it is in the detinet: and therefore the wilt 
warrants the count to declare partly for I 
and partly for detinue ; but ſuch ation 
could not have had againſt the teſtator, | 
cauſe againſt him in debt the writ og 
have been in the debet & detinet. Taucha 
Precedents 40. 1 

In caſe of an executor, though the pld 
multiplied, or double, yet good; for one 
anſwer to every thing alledged by him. en, a 
22 Car. 2. TJefferys verſ. Dod. | 


Erecutozs. 45. 

F executor of leſſee for years aſſign, « over Tu 
m, an action of debt doth not lie againd 
- rent due after the abgnment.; the like MH 
e leſſee aſſign over his intereſt and die: But 
be aſſign but Patt of the matter or, land 
anted it is otherwiſe, and in ſome, Caſes it 
ill be apportioned. Cokes 3 Rep. 24. Hal- 
ys Caſe. 
125 he in remaing and not the executor 5 
tenant for life, ſh charged by diſtreſs 
rent arrear in the hi fertime of tenant for, life. 
is 3 Rep. 118. Edriche's Caſe. 
Where executors of a perſon, outlawed may 
fy, and then take adyantage of the | 
don, but not before i in the Caſe of a A lab | 
b where executors. ſhall have atraint, by Stat. 
6. Reſtitution, upon Stat. 21 H. 8. Ad- 
iſtrator ſhall have a Writ of Error upon Stat. 
Liz. Coke's 6 Rep. 80, Sir Edward Pbit- 
's Caſe. Vide ante, p. 101. 
n Replevin executot or others need not al- 
ge ſeiſio in making avowry for rent; for 
deed is the title, and no ſeiſin need be al- 
gd, unleſs forced by an old ſtatute. of li- 
172 Coke's 8 Rep. Sir Willian Faſter s | 

'> 
tis a maxim in law, that executors ſhall not Vide ante p. 
charged with a ſimple contract, nor with a 

for meat and drink of the teſtator, al- 
ph it be of neceſſity, and for which an in- 
ſhall 8 bound ad 0 contempt. * the 

tors of the Lord for ſurpluſage of ac- 
pt before auditors; nor in = — up- 8 *g 
ne caſe upon Aſump/it, which is a perſonal 1 
n, and dieth . the perſon; becauſe and in Ai 


$ where 2 mer in 


nA, 


46 


Vide ante p.122. 


Etecutbys. 


where the teſtator might have waged bis * 


no action lies againſt the executors. 
Rep. 87. Pincheon's caſe. 

But the lieutenant of the tower Won Tr his 
action againſt the executors of a priſoner dying 
there for treaſon, for the meat and drink pro- 
vided for fuch priſoner. The like of any other 
gaoler; for the gaoler is bound to find meat and 


Cale, 9 


drink for his pri oner, and in ſuch caſe the pri 


ſoner cannot wage his law. 1bid. 
The like difference is between a labourer, ad 
limner of books; for the labourer is compells 


'ble to ſerve, but the limner not; and therefore 


twas his fault he did not take a ſpecialty upon 
his- agreement. Cotes 9 Rep. 88. Pancho 
caſe. But actions upon the caſe - ſur Alon 
do well lie againft executors.  Thid. go. 
Action of accompt lies not againſt executar, 
but only for the King. Coke's 1 Hit. 90. þ 
Coke's 11 Rep. Earl of Devonſ. caſe... „ Ei 
If a man make a leaſe for life to ohe, the 
remainder to his executors for 21 years, die 
term for years ſhall veſt in him preſently, lot 
even as anceſtor and heir are correlatives z 185 
one cannot be named without relation to 
ther as to the inheritance: as if an eſtate for lik 
be made to A. the remainder to B. in. tail, the 
remainder to the right heirs of A. The fee 
veſted in A. as it had been limited to him and 
his heirs; even ſo are the teſtators and executols 
Correlativa as to any chattel: and therefore ils 


leaſe for life be to the teſtator, the remainde 


to his executors for years, the chattel ſhall vel 
in the leſſee himſelf, as well as if it had bee 


limited to him and his executors. Coke's 1 H. 


54. . Vide bie ante p. 37. 
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Executozs. 

The executors do more actually repreſent 
the perſon of the teſtator,; then, the heir doth the 
anceſtor ; for if a man bindeth himſelf, his exe- 
tors are, bound, though they be not named; 
but ſo it is not of the heir; and fo of adminiſtra» 
tor, and ordinary alſo. Cotes 1 Inſt. 209. 4. 

And though the executor. be not named, yet 
the law appoints him to receive money due or 
dying to the teſtator: but ſo doth not the law 
point the heir to receive the money unleſs he 
be named. Cotes 1 Inſt, 209. b. 210. 4. 

If mortgage be to pay the money to the mort - 
gigee, or his heirs, the mortgagor cannot pay 
the money to the executors of the mortgagee: 
for the law will never ſeek out a perſon where 
the parties themſelves have appointed one; Ef 
in boc Caſu Defignatio unius Per ſonæ eſt Excluſio 
alerius, & expreſſum facit ceſſare tacitum. But 
i the condition be to pay money to the mort- 
gigee, his heirs or executors, the mortgagor 
hath election to pay it either to the heir. or exe- 
cotors. Coke's 1 Inſt. 210. 5. 

If feoffment be upon condition to pay mo- 
ney to the feoffor, or his heirs or aſſigns, at ſuch 
a day, and before the day feoffor makes his ex- 
ecucor and dies, the feoffee may pay the money 
either to the heir or executors, for they are his 
aligns in law as to this intent. But if a feoff- 
ment be made upon condition that if the feof- 
for pay to the feoffee his heirs or aſſigns 207. 
before ſuch a feaſt, and before the feaſt the feof- 
fee maketh his executors and dieth, the feof- 
for ought to pay WY to the heir, and 


not 
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EStetutois. 
not to the executors, for the executors in thi 


cafe ate no aſfigns in law. Coke's 1 If. 210 i juſt 
Baut if the feoffee make a feoffment over, M The 
feolfor may £ the money either to tbe fu punti 
feoffre, or to- the fecond feoffee : and fo if Mind a 


feoffee dieth, "ba ma 15 it either to the ei 
of the firſt feoffee, or to the ſecond feoffee. I 

Executors have } ent in an accomy 
and have the defendant in execution for arrea 
ages: now the teſtament is annulled, for th 
the teftator was 'an idiot, and the record ſhin 
taal was removed into the chancery by Wi 
and ſent into the King's Bench, where the alli 
was brought; and thereupon the defend 
brought ah Audita Querela; and adjudged it di 


well lie. Cole's Rep. 144. Dr. Drurit's irq tain, | 

The Lady Pawlet, tenant for life, made Cotes 
leafe for 99 years, If me lived fo long, yield wi 
ing 1oo7. at the feaſts of St. Michael and thaWt:keth 
Annunciation, or within forty days after; M make 
leſſee made his wife ehctalepir — died, u thoug 
Lady afterwards made het executor, and dor ne 
the thirreenth day after St. Michael: her exo Bu 
tot brought action for the rent due at An veth 
mas; but the 77 was againſt the plai of thi 
Coke's 10 Rep. 129. William Cluw's caſs: ſtrang 

Every exe — is an adminiftrator of g them 


and the pleading is, Ne unques Excutat, N poſet! 
ungues adminiſtravit come Executor. And an Win co 
miniftrator hath 8 office and quality of M af his 
executor; Coke's 5 Rep. 8 3. Selling caſe, tor o 

If an executor Wo An niſtrator plead pa good 
ment, or recovery of other debts in bar to Wl ter he 
2ct1003 But 


Ex ecutozs: 


(.dion; if it be by covin, it ſhall be no bar 90 
. juſt debt. Cake's 8 Rep. 133. Turner i caſe. 


unit replies, that he had aſſets; the jurors 
ind aſſets to 172 J. judgment to recover 
whole debt of 200 l. and coſts and damages q 
the goods of the teſtator, if, Sc. and if not, 
* 1 of his own goods. 
34. Mary Shipley's caſe. 

Notes The plaintiff upon this bar might have 

prayed judgment preſently, for thereby he 


confeſſeth - the debt; but he cannot have ex- 


ecution till the defendant have o of the de- 
caſed. Bid. 


An extents of.his-cwn_ wrong ſhall not re- yi 
tin, for thereof will enſue great inconvenience. & wi” 


(oke's 5 Rep. go, Coulter”s caſe. Cro. El. 630. 


When a man dieth inteſtate, and a ſtranger vue ante p. 1724 


taketh his goods, or ſelleth them, in this caſe it 
maketh him executor of his own wrong; al- 


though the pleading be, he never was executor, 


or never adminiſtred as executor. 
But when an executor is made, and he 
veth the will, or taketh upon him the c 


ſtranger raketh any of the goods, or claim 
them for his proper goods, and uſeth and diſ- 


in conſtruction of law make him; an executor 
of his own wrong; becauſe there is an execu- 
tor of right whom he may charge, and th 
goods which are taken out of his poſſeſſion at- 
ter he has adminiſtred are aſſets in his bands. 
But although there be an executor or admini- 


ſtrator, e s, and 
J a” 


The defendant pleads, Fully adminiſtred; the 


Co 


e the will, and adminiſtreth; in this caſe, 15 3 


poſeth of them as his own goods, that doth not 
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Executoꝛs. 


claiming, to be executor pay debts and receivelll Cr. 
_ debts, or pay legacies and intermeddle as ein the 
cutor; there, for ſuch expreſs adminiſtration a W 
executor, he may be charged as executor of H terwa 
own wrong, although there be another execu- viſe i 
tor in right. And when a ſtranger taketh the ind p 
goods before the rightful executor hath taken the © 
upon him, or proved the will,” in this caſe nd th 
may be charged as executor of his'own wrong bot C 
for the rightful executor ſhall not be charge And 
but with the goods which come to his hand aucho 
after he hath taken upon him the charge of te power 
will. Coke's 5 Rep. 34. Read's caſ. be ex 
If a man bail goods to another, and after concei 
wards the bailor doth releaſe to the bailee all bete o 
tions, the bailee dieth ; in a writ of detinvefW the ſt 
brought againſt the executors- they ſhall nag Rep 
take advantage of this releaſe, for the ſame de $9 bi 
termineth by the death of the bailee; and the By t 
action given againſt the executors is a new act in act 
on (although of the ſame nature) grounded upWot the 
on their own deteiner. Coke's 10 Rep. 51. Law giveth 
pers caſe. 4 ; NOT 24k 25 Ed 
By Aſumpſit of the teſtator to pay a debt, c Var. - 
duty, an action upon the caſe lieth againſt the cutors 
executors. Coke's 10 Rep. 77. Lovies's caſe. King 
If any perſon by recommending an officer u but ti 
the King, or otherwiſe, be a means or inſtru on. / 
ment of loſs or damage to the king, he, h /e. 
heirs, executors and adminiſtrators, ſhall. be An 
chargeable to the King for ſuch damage ſub where 
rained. Coke's 11 Rep. 91, 92. Earl of Deu nothin 
Mrs cuſꝓ. ere 
Bas T 1613 eee. „ „ 190% fon. and alſo 
unn the firſt « 


Band an 


Where Cefluy que uſe ſhall charge the executors, 

be. for profits received by the feoffees in truſt 
In their life-time. Coke g 4 Iuſt. 86, 87. | 
Where one executor may. refuſe, and yet af- 
Wl t:rwards adminiſter or releaſe a debt, but other- 
wiſe it is if they all refuſe before the ordinary: 
and probate of wills in the ſpititual court before 
the ordinary hath been but of late times, &c. 
id they have not the ſame by the ſpiritual laws, 
bot Conſuetudins Anglia, & nan de communi jure. 
And after they have proved the teſtament their 
authority is executed, and they have not the 
power to take the refuſal of any, when any of 
the executors prove the will. And much mate 
concerning the power of the ordinary in pro- 
hate of wills, granting adminiſtration, c. and 
the ſtatutes concerning the ſame, ſee in Coke's 
q Rep. 37, 38, 99, 40. Henfae's caſe. Sepra 5. 
39 bic, & p. 4044 Meinte. tka 

By the common law executors could not have TAN 
a action of accompt in reſpect of the privity 
of the accompt. But Stat. Veſtm. 2. _——_ 
giveth an action of accompt to executors z, S/af. cutors ſhall have 
25 Ed. 3. cap. g. to executors-of executots; andd ct, — 9 
Vat. 31 E. 3. cap. 11. to adminiſtrators. Exe- acton and pro- 
cutors of the accomptant chargeable to the notes — 
King by his prerogative in action of accompt; faror ſhould if 
but *tis otherwiſe in the caſe of a common per- x4. 3. gar. fg. 
ſon. Vide Coke's 11 Rep. Earl of Devonſpire' s Executors of exe- 


cutors ſhall have 
caſe, „ actions of debt, 


An executor is not chargeable in an accompt 8 
Where he cannot be charged in detinue; for that away of the fr 


teſtator's, and ex- 


nothing came to his hands 5 nor in accomp tant ſtatutes 
Where the teſtator was not bound to render ac- merchant and 
| tr recognizance 

Fe. 45 Y 33 SN COMPT, ade unto him, 

and alſo ſhall anſwer to others ſo fat as they ſhall recover of the firſt teſtator's goods, as 


the firſt executors ſhould have done. 31 Ed. 3. c. 11. adminiſtrators to have an action to den 
mand and recover, &c. and ſha ] anſwer to athers, &c. in the ſame manner as executors, &c. 
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32 _ Þ.['Exerutozs. 
| compt, although to the Kinga Color 1 
Rep. © Earl of Devonſbire's caſſd. 
Bya&; Am. It hath been attempted in parliament to-gin 
6. 16, it n given- an action of accompt Re the executors of 
ardian in ſocage, but never n be effecte 

tes 1 Inſt. go B. 
In regard of the length of inde and the of 


At 
of books (which che defendant had ſworn h bt" 
his anſwer) it was ordered, the defendant ſhoul 


not be charged in the accompt for more tha 
according to his d oath what was made, 


he did remember or believe was made, by ſale A 
thoſe goods: for an accomptant having lot i ¶ cauſe 
ts by no fault of his on, ſhall not be n. 
charged beyond his own oath. Yet a ſurvisiſ any 
factor was to accompt for what was made In 
himſelf or cofactor; and in ſome: caſe an ſum 
compt lies againſt the executrix for the detei be ti 
ed faftor. Caſes in ne 1 27% 128. H :n a 
com againſt Rivers. ken 
In the caſe, State! aninſt Lam - eXEecurtor i com 
George Long, the Lord Keeper. declared, that i 1 
the defendant s counſel had not n to WA! 
compt he would not have ordered the defend. for 
to accompt; for that all the money received wil out 
the profits was pardoned by the act of oblivia B 
_ Caſes in Chancery 173. Gun n g Ln not 
executor to Long. dice 
Plea of accompt ſtated, der ud alihoug rele 
the defendant was but an executor, and pleaded 2 p. 
that he knew not how to accompt; but this v If 
upon full proof that 2001. was 'omitted-inthW Cale 
accompt, being paid by his ſervant, and entre lane 
in his book, Arn 27 Car. i. / 
Wright & Chas, 1 Chan. Ca. 262. Nel. C ind, 


Rep. 431. S. P. 2 Chan, Ca. 137. 8. P. 
mY + _ Accomp 


teſtator might nat wage — and oe; 


the law doth not intend, them to be Privies to II other 
Accom lay not againſt executors for three — 


cauſes, rſt, for-want ig | privitys Fs aries chat executors and ad- 


he never was in — 
my profits of it, Gc. pots 277- 2 25 59. matters — 2 
all be compt are moſt 


In all actions brought by executors, ſh 
ſummons and ſeverance, becauſe 
be taken for the benefit of the dead; and ſo in 
an action of treſpaſs, as executor © for goods ta- 
ken out of their own poſſeſſion z a and kes ac- 
compt as executor. Ca. V Inſt. 227. 

The releaſe of an infant-executor, if he receive Vide hie 38, ante 
full pay ment or ſatisfaction, is a good diſcharge **7: 
for what he receiveth, but it is otherwiſg. with- 
out payment. Co. Lit. 272. . 

But the releaſe of feme · oovert executrix- is 
not good, for ſhe can do nothing to the preju- 
dice of the huſband: but without queſtion the 
releaſe of je pes s. Co. Rep, hb. 5. 
2 p. Caſes of executors, 27. 

1 do not ſell, but refuſe to make 
ſale, he is bound to put all the profits. of the 
land to the uſe of the dead. Co. 1 Inft. 236. a. 


indebted makes executors, and leaves them ſuf- 
Y4 ficient 


bis law againſt a will, being ſcaled Wn Mn ceiver, and by 

i a deed, en 36 , AT” 
lt is law, that no action of of acc cortmon, hls er- 

lieth againſt an executor or adminiſtrator, —— 
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Aſſets in maines Þ Executors, is when a man ages, what, 
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3 Exetutoꝛs. 
ficient to y, or ſotne commodity ot profit; de ſub 
come to them in right of their teſtator this is ad the 
called aſſets in their bande. Termes gel Ley. pluſage 
If a man deviſe lands to his executors to be Itſtator 
ſold; and his meaning be, that they ſh6vld take Michargec 
the profits in the mean time, then it is pecef. Min felor 
ſary that he deviſeth that the mean profits till N gui 
the ſale ſhould be aſſets in their hands,” for o- c. 
therwiſe they ſhall not be ſo; and it is better WM Exec 
to give them an authority than an eftate, un. pay hin 
leſs in ſome caſes. Co. Lit. 23. [end fo 
Damages recovered by the executor in an ac· Nuke ad 
tion of treſpaſs ſhall be aſſets, yet they were he. {Lav of 
ver in the teſtator. Co. 1 I. fol. 124. 1 192. J, bon 
Vide ante p. 69. malo c01 
Where the teſtator deviſeth that his Sector If or 
ſhall fell the land, there the lands deſcend inthe Wurrend 
mean ume to che heir; and until the fale be N extin: 
made the heir may enter, and take the profits. WIC. 1 K 
But when the land is deviſed to his executor to WI Whe 
be ſold, there the deviſe taketh away the di- Wc 
ſcent, and veſteth the eſtate of the land in the What ca 
_ executor, and he may enter and take the 
fits, and make ſale according to the deviſe.” And 
when a man deviſeth his tenements to be ſold by 
his executors, it is all one as if he had . 
his tenements to his executors to be ſold ; ard Nitamer 
in ſuch caſe the executor is bound to ſell ſo ſoon 
as he can; for that the mean profits taken be- Weredit: 
fore the ſale ſhall, not be aſſets, and therefore 
he may otherwiſe take advantage of his own {Wtudiip 
laches. Co. 1 Inſt. fo. 236. ſet. 38 3. Vide on Ing"s ce 
ante 40. Whe: 
Jurors may find affets by diſcent in any 


other county in England, and jurors may = 
| t 


 Executors: 
the ſubſtance of the iſſue, (that is to ſay) aſſets, 
and the finding that they are beyond ſea is ſür- 
pluſage : For i the executors have goods of the 
. s in any part of the world, they ſhall 
charged 1 in reſpe&t of them: But it is other\ 
in felony and other criminal: càuſes; for Lr qitis 
linguit ibi Feu Co. 1 "Rep. 47. Dow: 
dal's caſe. . * Sur 


Executor of his'own whongh may not retain to Vie kic zate 


pay himſelf, for then every creditor would CON Bl Cn. 
tend for it; and it is not reafonable for any to Ireland v. 


uke advantage of his own wrong. And the 
Law of God: faith, Non facias malum ut ind 
ut bonum, & melins oft annie! mals pati guen 
melo conſentire. Co. 5 Rep. fo. 30. 

If one hath lands for years as executor, and 
ſurrender the fame, now 8 one reſpect the 
dextinct, and to another reſpect it is in being. 
„ 1 Rep. $9. Corbel's caſ .. 
Where the covenant to the teſtator was the 


hat cauſe the term was aſſets in the executor's 
lands. Co. 1 Rep. 98. Sbelley; caſe. 56 
Uſes and confidences to ſome reſpects were 
puted chattels; und there werfe deviſable ; and 
other reſpects they were sſteemed as here- 
litaments, of which there ſhould be a Poſſeſſo 
ratris, But yet in law, neither chattels nor 
teditaments; for they were not aſſets to exe- 
tors, or aſſets to the heir. Co. 1 A 121. 
Pudleigh's _ Co. 8 Rip. 95. Matt. 


ns caſe. TY 4 
When an executor or Fo takeech 
rofits, nothing ſhall be aſſets but the clear pro- 


us. Co. 5 Rep. 31. — pry 
$ 


wſe of makiog the leaſe to the'executors;*for 
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Vide ante p- 1G 


411. 


IF executors plead Nothing in their hands, 95 


9 aſſets do deſcend, Co. 8 Rep. 131. 10 13 
Mary Shipley's coſe. 6 


pleading to confeſs the debt, but that tl 


_ caſe. 


rt wanted good conſideration; ;foraſmuch 


, And. it was agreed; although the term was 10 


Erxetutoꝛzs. 
oods taken out of the poſſeſſion of an ext 
cutor after he hath. adminiſtred, are alſets/in þ 
hands. Co. 5 Rep. 34. Read's caſe, 


heir Nothing p97 diſcent, if aſſets found, judg 
ment ſhall be ſor the whole; But upon ple 
Nothing per diſcint, the plaintiff may-. hay 
judgment preſently, and a Scire facies whe 


* 


+; Where an executor or adminiſtrator ought i 


have not aſſets, except to fatisfy debts. of 
cord. Coke's 9 Rep. 109, Aerial Traben 


m Py 
* 523 


Where executors of feoffees ſhall anſs 
Ceſtuy que Uſe of profits received by the feoff 
A term granted to uſe of a feme - ſole, be 
executors and not her huſband ſhall have d 
vie. Co. 4 Inſt. 85, 86, 8 79. 

1c; Adjudged that a term of 24 years limited! 
Charles Paget (after death of Lord Page, v 
had covenanted for diſcharge of funeral del 
and legacies, he would ſtand ſeiſed to uſe « 
. T. during life of Lord Paget, after to uſe4 
Charles Paget for 24 years) was void, beca 


childre 
reſolve 


Charles Paget, and others, were ſtrangers toil 
.confiderations,, ſcil. to the payment of his det 
and legacies: But if he had made them exed 
tors, ſo that they had been chargeable to 
payment of them, and ſo privy to the conli 
ration, then the conſideration had been god 


ab initio, yet if the covenant had been (that 


Executoꝛs. 
tet the end or expiration of the ſaid 24 years, 


be would ſtand feiſed to the uſe of che ſen 
vt ſupra) that his ſon ſhould not have the ſame 


till the years be incurred: But the words being 


after expiration, or end of the ſaid term of 24 


years, and the term imports in itſelf the eſtate 


and intereſt in the land; for this cavſe the 


term being void, the eſtate of the ſon ſhall be- 


gin N 1 Rep. 154 Rector of Che 
dingtow's caſe. 


If a e authority accompanied 51 
with a truſt, as executors have to ſell lands, 


they cannot ſell by attorney: But if a man hath 


abſolute authority as owner of the land, as Cesme 


que uſe heretofore. had, then it is herwile, 
Vide Co. g Rep. 75. Combe's caſe. 

One executor may aſſign a term without the 
other, according to the opinion of the lord 
chief Juſtice Holt in Stonor”s caſe. Vide ante, p. gb. 

The- writ de. Rationabili” parte \Bonorum lies 
for the wife againſt the executors, ef her huſ- 


charged; and there muſt. be a cuſtom alledged 
in ſome county, c. to enable the wife: or 
children to the ſaid writ ; and ſo it hath been 
reſolved by parliament, + 3 E. 3. Detinue' 1 56. 
40 E. 3. 38. But ſuch children as be reaſon- 
ably advanced by the father in his life-time, 
vith any part of his goods, ſhall have no fur- 
ther part of his goods; for the words of the 
writ be, Nec in vita r PALE. Co. 
Inſt. 176. B. F: ag: 

The Lite of Walter Pho , 3 an 
orphan, had her portion in the chamber of Lon- 
an, and after marriage Walter took out 401. 
thereof, and by will gives his ſaid wife her 
portion 


| 


band after debts paid, and funeral expences diſ- 
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By the cuſom it Portion ĩn the chamber of London, being 2800! 
i to be paid and other things to the value of 1006 on 2 
marriage of the dition ſhe rendunce her dower: She actepts this 
female orphan, legacy before, and after her huſpand's deat, 
laches of the the executors of the huſband exhibit cheir bil 
. * againſt the widow to 7 and 
5t was a Choſe in releaſe her dower; and the 'widoW- brought 2 
Afr, md croſs bill againſt the-execotors of bat bee 
Trover would - the mayor and- commoenalty, and Chamberlain 
Per C. dhe fu. of London, for her portion in the chamber e 
jun8tion which London, and inſiſted that her portion belongel 
ftay proceedings to her, in regard the fecurity was unaltered by 
8 her huſband in his lifetime, and ſo was as moch 
. as if it were a debt due to her by Bond! The 


furth 
the ſe 
all, I 
gs to 
os 
a C1E17 
Ing, 
till el 
but as 
4 the 
cellor 
electio 


Guil | 


ao}, ne Lord Keeper conceived this money in "the The 
„ 1 S Phat chamber o London was a debt, for the · chamber not CO 
E K ve Paid inte reſt for it, and fo the widow "Iintitled ought 
poſt 79. to it and the acceptance of a collateral fats"? Pe. 
faction will not bar her dower, according to ona 

Vernon s caſe. E Caſes" in chancery 18 15 18, all me: 

a Pbeaſantis caſe. 42 — ery, N 52+ v7 Mi; muſt b 

In the ꝑaſe of Civil againſt Rich, the queſtion.” P 

was on à will, whereby, after others bequeſts, bers 

chis odauſe was added: Item, All 75e % e 

my. lands, goods, and perſonal eſtate, I give 10 old, f 

A. B. aon iruſt to give i my children and graf cute 

children uctording to their demerits. The deviſee 2 

who wus heir and executor gave the land to ont, oe 


- omitting che reſt; and the queſtion was, if that 
was a diſpoſition according to the truſt. The 
lord chancellor ſaid, take it for a rule, Thi 
where ſoever there is a demand in la wor equity 
there muſt be a certainty of the thing demandel 
to be adjudged of decreed. I fit not here t 
make the wills of men, nor to interpret then 
e 27132 24 ” further 
09 


Executoꝛs. 

further than * wills go; and therefore as to 
the ſettlement of the. lands: on one, and not on 
al, 1 cannot alter; and fo diſmiſſed the bill 
i to that. Another queſtion aroſe touching the 
perſonal eſtate, wherein the point was, That 
z citizen of London being reſiduary legatee dy- 
ing, whether this, being but a legacy, which 
tll election reſted prima facie in the legatee, 
but as executor, ſhould be ſubject to the cuſtom 

a the executor's own eſtate? The lord chan- 
cellor decreed it ſhould ; and. ſaid, I will make 
detion for him. Modern caſes in chancen 309. 

(oil againſt Rich, _.- 

The il was good if executed, but FN 
nat compel an execution at law, therefore equity 
ought: And as to the pretence, that there was 
no perſon named in the will to ell, ſerjeant 
Maynard ſaid, That when the intention is clear, 
al means without which that cannot be attained, 
muſt be ſupplied by a court of juſtice, and di- 
vers precedents were cited; as Hugbs and o- 
ters againſt Collins, Lockton againſt Lockton 
and others. Where lands were decreed to be 
ſold, ſometimes by the heir, ſometimes by the 
executors, according to the intent of the party 
appearing, although no perſon appointed to ſell. 
loſes in chancery 177. 

The law always gives mortgage money to the Ana the money 
utor where no perſon is named; and where contro. 1 
e election to pay money either to the heir or 22 

Xecutor is gone by the forfeiture in law, tis _ 3 
Mone in equity as if either heir or executor 23 
vere named; and then equity ought to follow 2%. 
ie law, and give it to the, executors; For in 2yent-34%357- 


„183. 
"natural z Chan. Rep. , 


D 
1 Chan, Ca. 88. Hard, 467. 1 Vern, 170, 412, Lit, 210, 


Ca. 50. 
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Exetutozs. 
natural juſtice and equity, the principal right of 
the mortgagee is to the money. Caſer in chan 


cery 283. 305 
In an action againſt executors upon Aſſumpſy 


olf the teſtator, the plaintiff need not aver, that 


the defendant hath aſſets to pay legacies 
debts, for that ſhall come on the defendant' 
z for the law intendeth that every one will 
in diſcharge of his conſcience leave aſſets to pay 
all his debts, which he ought to pay to any one, 
Co. 9 Rep. 87 to go. Pinchon's caſe. Vid 
ante p. 157. | ; | 
He who maketh a promiſe to another, thati 
he will forbear to ſue, if he do not pay, he who 
promiſeth will pay the money, ſhall be gene 
rally charged upon his own promiſe : So whe 
one is executor, and maketh ſuch a promiks 
the debt is due by bim in right of his executor 
ſhip, and the promiſe is made in his own right} 
therefore he ſhall be charged in an adtia 
brought upon his 4ſumpfit generally, yet tua 


money ſhall be allowed him in part of his « 
compt as executor. Vide Co. 9 Rep. 94. Wi 
liam Bains caſe. TRE 

Note; it is at the plaintiff's election to big 
his action of debt againft che heir, or exec 
tors. 7 


ARions perſonal, Actions perſonal, are ſuch actions whe 0 


what, 


a man claims debt, or goods, or chattels, 
damage for them, or damages for wrong do 
to his perſon, and is that which in the ci 
law is called A#io in perſonam, and is broug 


| againſt him who is bound by covenant or 
fault to grant a thing. Terms del Ley. 


Ar 
ation, 
pertine 
fary 3 
tors in 
Pruced, 

Not 
med e 
and de 
fuſe th 
the ord 


Executoꝛs. 
A man may in two or three things in b 


pertinent to the ſeveral matters, and doth not 
ry; as for goods, and debts againſt execu- 
rs in the Detinet, c. Vide Touchſtone of 
Precedents. 

Note, That the time, ben ig he that is na- 
med executor in the teſtament is to deliberate 
nd determine, whether he will accept or re- 
fuſe the executorſhip, is left to the diſcretion of 
te ordinary, who not only within the year (al- 
bowed by the civil law) but within a month or 
two, may cite him to accept or refuſe the office. 


ſwind. part 6. ſe. 4. 
accept of the 


When an executor intends to 
office, it behoves him to make an inventory of 
the teſtator s goods; for if he meddle with the 
gods, and refuſe to make an, inventory, he 
may be puniſhed by the ordinary: But he may 
3 with the goods as to the diſcharging of 
ls, or diſpoſing of ſuch things as cannot 


king the inventory. Swinb, part 6. ſet. 6. 

Note, That the goods in the inventory ought 
d be particularly prized and valued according 
d reaſonable rizes, * not huddled up toge- 
der ſeveral 2 in a groſs ſum; but thoſe 
zoods which do belong To the heir after the 
alator's death, muſt not be put into the in- 
entory z neither may thoſe goods called Bona 
Farapbernalia (which is the wife's convenient 
pparel agreeable to her quality) be put into the 


ot only tolerated to reſerve to their own uſe 
their 


tion, where eondulich”of bis- bi | 


þ e preſerved, and kept until the time of ma- 


entory : But ſuch is the general cuſtom with- Videa& ;W.% 


che province of York, that widows are there M. pn gk and 


cap. g. 


Executoꝛs. 
their convenient apparel, and a convenient bed 
and furniture, but alſo a coffer or box, with d. 
vers things tlierein; as jewels, chains, borders, 
and other things neceſſary for their own perſom 
Swinb. part 6. ſect. 9. 

Certain jewels to the value of 500 marks 
were allowed to a viſcounteſs as her Parapher 
nalia, and accounted but a reaſonable allowance 
2 one of her degree. Viſcounteſs Bind 


Ar. More s Rep. Pay: 72. Pl. 338. More 
* note, If the reſt of the goods will not 
ſuffice to pay the huſband's — then are the 

wife's jewels, chains, borders, and ſuch like, If a 
(being things of decency or ornament, but not vbech 

neceſſity) to be put into the inventory among vill 
other goods of the deceaſed towards the Val ported 
ment of his debts. Swinb. part 6. Jet: 7. lent w 
in fin. went a 
2 alſo, That the huſband, may deviſe fud Ast 
Wo  eded8, Chains and jewels, &c. though he leave ſuff ona 
bay en 4 dnt og cient aſſets beſides to pay his debts, and in ſuc gp 
for the jewels, Caſe the wife ſhall not have them as her P, { 
3 pbernalia; but if the huſband make no gift, c + * 
may deviſe them, deviſe of them, and leave aſſets beſides to pi I eit 
his debts, then the wife in ſuch caſe may bee dition 
them in deſpite of the executors or ad mini but tha 
tors. Tr. 8 Car. 1. B. R. Lord Haſtings « Rip, o 
Sir Archibald Douglas's caſe, Cro. Car. 343. no 

If any creditor or legatary do affirm, that mo. 5. 

goods came to the executors. hands than at TH 
named in the inventory, he muſt prove it; fq * fer 
otherwiſe credit is to be given to the invento! ed b 
Stoinb. part 6. A 10 32 „5 „ 


@ + * | 


- 18 
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Executoꝛs. 

If there be ſeveral executors, and one of them 
exhibirs an inventory, this ſhall. not charge the 
other in an action brought. againſt them ; but 
the party that ſues muſt, prove, that ſuch, exe- 
cutor hath actually adminiſtred, and that goods 
came to his hands, or. elſe he ſhall not be charg- 
dd. Lent Afſizes apud Eber. 8 Car, 1. treland's 


cſe, Caen s Rep. P. 106. Ph 179. 


More concerning inventories ts. in Wentwork?s 
Office of Executors. 


If a man be long abſent, and it ** not known 
whether he be alive or dead, if he have made 
z will it may be proved; eſpecially. if it be re- 
ported that he is dead, and that the party a 
ſent were ſickly, and a very old man when he 
went away, or the like. Stoinb. part 6. ſect. 13. 

As there are divers words which make a con- 
ditional diſpoſition, ſo there are divers ſorts and 
diviſions of conditions, whereof ſome unneceſ- 
lay, ſome impoſſible, ; ſome. poſlible or indiffe- 
rent: when the condition is extream, chat is to 
ky, either unneceſſarꝝy or impoſſible, ſuch a con- 
dition hindereth not the executor or legatary, 
but that he may be admitted to the exchutor- 
ſhip, or recover the legacy, as if ſuch condition 
tad not been at all expreſſed. Swinb. part 4. 
G. 5. num. 4. and ſe. 6. num, 8 

But when the condition is not extream, but 
indifferent or poſſible, then it muſt firſt be ful- 
filled before 8 be admitted, or the 
egatary recover his legacy z but there are di- 
| of vers 
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vers limitations to both theſe rules.  Swind. pe 


give him 100 l. if or when his ſon dies, here t 
"executor or legatary cannot obtain tlie executy 
ſhip or legacy till ſuch a ching PPE, but mul 
wait the event of the condition. 


Executozs. 


. fe. 6. num. 4. 
f he ted, meg . B his S 


If the teſtator make A. B. his cr I 
give him 1001. if he marries his, the _ 


daughter, ſuppoſing her to be living, wh 10 
ſhe is dead; in this caſe though the aeg © 
be impoſſible, yet becauſe the teſtator did thin C 
her to be living, and therefore the conditi 3 
poſſible, A. B. in this cafe cannot be execut * 
nor obtain the legacy; or if the daughter we * P 
living, but died before marriage, in ſuch cl + 
it is all one; but if ſhe were living, and afte * 
wards did refuſe to-marry, yet notwithſtandin " an 
A. B. might be admitted to the executorſi rede 
or obtain the legacy. Steinb. part 4. ſel... 
num. 9, 14, 15 c 
But if the teſtator's daughter were willing 4 3 
terwards to marry with A. B. before he hay 'W 
obtained the executorſhip or legacy, and te . 
he refuſeth her; in this eaſe he ought'not tol Ihe 
admitted to the executorſhip, or obtain the A 2 
y, unleſs aſter her refuſal at firſt, and belc ag 
willingneſs, he be married to another vom this 
or have obtained the executorſhip or CD 
and. is poſſeſſed thereof; for then her repent ain 
comes too late. wih! part 4. ſett. 10. By 
Alſo if the teſtator make A. B. his executt quea 
or give him 1004. if he marry his dauguef (bei, 
and he refuſes to marry her; here he 7 to th 


Executoꝛs. 

be admitted to the executorſhip, or obtain the 
gacy, although afterwards he be willing to 
marry her, and then ſne will not marry him, 
unleſs that at ſuch time when he refuſed he 
were not of ſufficient age to marry : for his diſ- 
ſent at that time when he could not conſent doth 
not hinder him, nor is it a breach of the condi- 
tion. Swinb. part 4. ſe. 8. 

If one make A. B. his executor, or give him 
1001. if he erect a monument within three days 
after the teftator's death: in this caſe, if the ex- 
ecutor or legatary do perform the ſame with as 
much ſpeed as is poſſible, it is ſufficient though 
i was not done within three days. Swinb. part 
4. ſe. 6. num. 11. | 4 

If the teſtator ſhall charge his executor ta 
whom he hath given all the reſidue of his goods, 
that he do ſome impoſſible a&, or commit 
ricide, to pay then to A. B. 100. In this caſe 
he is not bound to the performance, for ſuch le- 
gacy to A. B. is void. See Swinb. part 4. ſets. 
b. aum. 12. 0 | 

Where the teſtator makes an executor, or 
gives 100/. if he pay 100. to C. D. before a 
certain time; within which time C. D. dieth, 
and then he payeth the 10 J. within the time 
to the executor or adminiſtrator of C. D. In 
this caſe, becauſe. he did not pay the 100. to 
C. D. himſelf, he cannot be executor, nor ob- 
tain the legacy. See Swinb. part 4. ſets. 7. 

But if I be made executor, or 1004. is be- 
queathed to me, if I pay to the teſtator's ſon 
being an infant) 101. In this caſe, if I pay it 
to the child*s tutor, it is a ſufficient performance 
of the condition. Bid. 


Z 2 


[ 
j 


If 


"” 
27 
4 
'C 
— 
1 * 
= 
4 Ll 
N 
4 
4 
1 q l 
* WI * 
4 A 
\ l 
* 0 
1 » 
} 
ul * 
N ö i. þ ,; 
, ' i 0 
add 
EE 0 F 
ds 4 
10 | 
| 
* 
1 1% 
LS, 4 
4 *0 
. . 4 
” pf 4 
. 
: | 4 s 
y 1 - 4 
7 
BIY 
| 1 
i 'S * 
F | 
SL L 
7 % 
oy 4 
* N 1 
: j 
2 * * 
ig [ ö 
EH 1 FT 
: : 4 ' 
a TS 
. 4 ; 
, " + 
rs \ 
l : : 4 4 
f = 
. 4 
4 9 
3 q þ I 
. * 
, it j 
N . 1 ba 
l . ; 
7 1 l 
ine 
1 * . 
TY Y 7 
5 4 * 4 
4 Y | } 1 
1 14 * 
1 by 1 
o a : 
TL 32 TY S \ 
BR 
1 | 
f 4 8 
197 
117 
2 . 
»4 -4 \ 
5 | 
; bil 1 . 
n 1 
1 L 4 
* 19 + "I 
$ 9 
» — 1 
14 \ b 
— 
TY) 1 4. 
H 1 4 . U 
1 - 
« i 
4 l - 
N. 1 
4? «| — 
Y Wo 
* l — 
71 79 
2 
1 i 
d l "i | 
\ Bs! , 
I "4 V . 1 
+ 7 * 2 
4 7 I 
» *Y ( 
. ' =. 
4 . 
F . 1 = 
1 * J l 
* RF” 
mY 
. ( . LS 
* 
* . 
1 if 
my +13 9 * 
I. 
* „ iS; 
{> 
1-2 38 
: 
2 111 
1 [2 Fl 
| i% 
h 1 * 1 
d Y | 7 
CY 4 
+» l 
-v . 
" o - 
* 
2 : 
4 o 
154 L 
Pp, 
197 i 
"_ abs 
& * 
: 4 
{ - . 4 
1. 1 my 
[1 C5 = 
# 5 
„ 159 
* 7 
. 60 1 
Ir 
1h * 4 o 
* 2 "I 
F * 
116 4 
Xx 7 * 
WW T7 
4 Fm 
N 1 
1 0 j 
1 
: ö \ i 
| 9 * 1 
1 + jv 
nA 
"IH n 
1 1 5 ©, 
KY ? 
* 4 . x 
N 4 N 1 
4 8 „ 1 \ 
- 1 y 
| \ 
1 
435 . 
; " 1 
* 4 
* 
13 1 
AM KS * 
19” 
4: | 
14 
1 Ty 
* 1 — ul 
i i 
"Ez by 
. . 
SS N 
* 6 3 ' 
1 ' - 
* 5 
. « 9 
U * Ls 
{ 
* 


56 


| Executoꝛs. 
- If the teſtator make his wife executrix, or 
give her 100 l. if ſhe abideth with his children; 


in this caſe, if ſhe enter into bond to perform 


the condition, or elſe to make reſtitution, ſhe 
may then be admitted to the executorſhip, or 
obtain the legacy. Swinb. part 4. ſet. g. 
Alſo if the teſtator make thee executor, or 
give thee 100 l. if thou never play at cards or 
dice, or if thou never wilt be bound for any 
perſon: in ſuch caſe, entring into ſufficient bonds 
to perform the condition, or elſe to make re- 
ſtitution, thou may\ſt then be admitted to the 
executorſhip, or obtain the legacy. Vide ihid, 
| Thoſe conditions which do impugn and hin- 


ger that liberty, which every teſtaror ought to 


have by the law in the making of his will, are 
accounted unlawful, Therefore if the teſtator 
make thee his executor, or give thee 1001. if 
thou ſhalt make him thy executor, or give him 
100 J. in thy teſtament ; or if the teſtator make 
thee executor, or give thee 100. if A. B. wil, 
or if the teſtator make ſuch a perſon executor, 
or give him 100 J. whom thou wilt appoint: 
in theſe caſes, though thou name one to be ex- 
ecutor, or that A. B. will that thou be executor, 
or have the legacy; yet thou ſhalt not be ad- 
mitted to the executorſhip, nor have the legacy, 
becauſe by ſuch means that free liberty which 
every teſtator ought to have in the making ol 
his teſtament, might be taken from him, and 
he deprived of that privilege ; therefore ſuch 
diſpoſitions are ſaid to be captious. Bid. part 
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Crecutozs- 67 
If the teſtator make A. B. executor, or give e ciritlaw 
him 100 J. if he never marry, or if he marry dition not to 
according to the appointment or conſent of ſome cn. u v0, 
other per for: the firſt of theſe conditions ĩs un- though there be 
kwſul, becauſe it wholly forbids marriage t and oc, fbr there 
the ſecond is unlawful, becauſe it is referred to the maxim is 


Matrimonium 


mother perſon: to make choice for him, Who eite tiverum ; 
haps may chuſe ſuch a perſon as is very un- but it is other-' 
ft for A. B. to marry with. Therefore, in the for fuch condi-” 
firſt caſe, he may be admited to the executor- h is 890d, and 
. | 4c 0 . - ; iy no 
ſhip, or obtain the legacy, as if no ſuch con- relief, if there 
dition had been: and, in the ſecond caſe, A. B. der Imitation, 
may make choice of a woman himſelf (without it is if only in 
the appointment of the other perſon) and mar- dig net 
ry her, and then he may be admitted to the ex- marry at all, or 
ecutorſhip, or obtain the legacy, but not before „uch u beck. 
marriage. id. ſectl. 1121 n 
- Bur if the teſtator make an executor, or give 1 V. 20. 
tim 100 & if he do not marry before the age of : Chan. Ca. 22, 
11 years; or if that he do not marry a widow, Nel. Chan, Ns. 
or ſuch a woman; or that he do not mary in 2. 
TRIBES p 2 Vern. 29-. 
ſuch a place, Or city: m theſe caſes, if he do z chan. Rep. 95. 
break the condition, then he loſeth all his inte- 2 Veru- 357. 
reſt as to the executorſhip or legacy. Sind. 
fort 4. HH n T0 793 0 
If the teſtator make his wife executrix,; and 
if ſhe will: not or cannot be executrix, then he 
maketh his ſon executor; and if his fon be not 
&ecutor; then he maketh his ſiſter executrix; 
and if ſhe be not executrix, then he maketh his 
brother executor: in this caſe, the teſtator is ſaid, 
to make degrees of executors; and in this exam- 
ple there are four degrees of executots. And 
obſerve always, the executor: in the firſt degree 
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tors, ſubſtituting one or more to them, ſo long 


pointeth another to be executor ; though 


E⸗eetutoꝛs. 

(as the wife is here) is ſaid to be inſtituted, and 
the reſt ſubſtituted. Swinb. part 4. ſe. 19. 

Note, That it is lawful for the teſtator to 
make as many degrees of executors ae 
and he may ſubſtitute into the place of one ex- 
ecutor either one or more; and into the 
of many executors he may ſubſtitute one 
or he may ſubſtitute to every executor one, or 


one of them to another. Swinb, part. 4. felt 


19. | G1 | 5103: 
But if the teſtator do inſtitute divers exeeu- 


as any of them which was firſt inſtituted may be 


executor, the ſubſtitute is not to be admitted, 


unleſs the teſtator do appoint to every ſuch ex. 
ecutor a ſubſtitute; for then any one af thele 
firſt inſtituted executors, not being able or re- 
fuſing to be executor, his ſubſtitute is then to 
be admitted with the reſt of the executors firſt 
inſtituted; whereas otherwiſe, any of the fit 
inſtituted executors, in the firſt-degree, ; lawfully 
undertaking the executorſhip, all the ſubſtitutes 
are excluded : and, in ſuch caſe; if the executor 
afterwards die inteftate; then the adminiſtration 
is to be committed of the reſt of the goods of 
the teſtator deceaſed, not adminiſtred by the 
executor, except in ſome ſpecial caſes,” Swind, 
part 4. ſet. 19g. Wh! i 
If the teſtator make one executor, if he give 
rod. to A. B. and if he do not, then he 4 


firſt refuſe to give 101. to A. B. yet cannot 


the other be executor, unleſs he give the 100 


to A. B. becauſe this condition of giving ex- 
| 3 | preſſed 


$0 be re. 


ed 


writing, delivered in the preſence of two or 
more credible witneſſes, diſpoſe of his children, 
under the age of 21 years, and not married at 
the time of his death, for and during ſuch, time 
as they ſhall remain under the age of 21 years, 
or any leſſer time, to the cuſtody and tuition of 
any perſon or perſons in poſſeſſion, or remainder, 
(popiſh recuſants excepted) and ſuch diſpoſition 
of ſuch children, ſince OE HRT OVARY 16453 
e een > 92 gp 


7 11144 4 - 4 


pa dov%® ts * 
or hereafter to be made, ſhall be good Sg en 


and every perſon and perſons claiming atiyfuth 
child or children, as guardian in focage,” of o- 
therwiſe: Vid. 11 C 12 Car. 2 cap. . 
And ſuch perſon, to whom ſuch childied fal 
be diſpoſed, or deviſed, may have an action of 
Aviſhment of ward or treſpaſs againſt fuch per- 
ſon as ſhall wrongfully take away, or detain 
ſach child or children, for the recovery of them, 
and recover damages for the, fame” in ſuch'ac- 
tions, for the uſe of ſuch child or chifdren; and 
they are alſo impowered by the fame a& of 
parliament, 10 bake Its their cuſtody, to the 
uſe of ſuch child or Children, the profits of all 
the lands, tenements and. hereditaments, of ſich 
child or children, and the cuſtody and tnanige- 
ment of their goods, chattels, and perſonal e- 
ſtate, until the age of 21 years, or Jel5 time, 
according to the parents diſpoſition ;, and may 
bring an action in purſuance thereof, as by the 
law, gyarglap in Jocage mighF a0. 17 (atk 
cap. 2444. ld Ar 
Note, That there is a general cuſtom within 
the province of York, and in ſeveral other places, 
110 + Iv k:4 49 gy 4 ads | . ) 27 

that there is due to the lawful children of eve. 
ry man being an inhabitant or houſholder with- 
in the fame province (ad dying there or elle- 
where) a filial or child's part and portion, 
which is ſometimes à third: part, and ſametimes 
an half-part of the Pers clear WT WE 
as hath been afore- eEwed, unleſs the child, be 


* 


4 #%ZL . . 


heir to his father, or were advanced by him i 
his life“ time. Upon Which exceptions there are 
made theſe obſervations :- as if the father ſhould 
by his laſt will and teſtament forbid his child 

; | to 


n have 
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tanding 
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if the 
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924 


n have any portion of his 7 Qs” ſuch⸗ Lill in 

ſoch caſes 18 void, and the child may nik 

ſanding recover his filial, 15 or potion: Alſo, 
8 20. When 


", _—_ TT 


h the rare of the inventöry his Lore comes a 


Wn che ſaid Portion, as tb 1255 1 bs 
ſter his death," o the like; pet 1 child may 
be. it preſently”; after his fatht death, and re- 
per it before the ſeven years be ont : for it is 
weſently due 7. 75 the fathet's death, notwith- 
finding his father's will to the contrary } and 
| the father by his will odd bequeath the 
portion after the child's death to any other er- 
jon, in ſuch cafe the will is void, and the TH 
ton hall &'6"t6” the executöfs or "adtniniſtrators 
if the child after his death. But now by Stat: 
V. & M. cop. 2 2. fte c and after the 
p6th day of March 169 93- "Perſons _— 
ir who hall have any goods within the p 
face of York,” may by their Jaſt; wills diff pale 0 
their perſonal eſtate as . they ball think. fit; 
Ind their widows, children, ab other kitdred; 
all be barred to claim My yp art of the perſo- 
al eſtate in other manner than as there W {ls 
ball be ap dinted. This act mall bo extend'ts 
locities g Yark, and Cbeſter, 'who are or ſhallhe 
temen of the flia dies, ih babiting within the 
ime, or the ſuBurbs ThereoFAt the time of their 
leath, See Slat. 4 wy '& 5 M. ec. M. cap. 2. But 
92 Aun. cap: 5. It is extended 70 he City of hy 
Allo 
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gegen, 


Alſo by Stat. & 8 VJ. 38. after te As t 
24th of June 1295 It ſhall ue for ae mu 
perſons. tides” or reſiding, or who. ſhall: fo 


have any g 5s and chattels within, the Pinch 
ality of Wales,, of marches. thereof, by. ther 
10 wills and teſtaments, to give, .bequeatl 


diſpoſe of their goods and chartels, del 


and perſonal eſtate, to their executors, or u Fir 
ſuch. other King © 
as. by the Jaws and ſtatutes of this, realm * pai 
be done within any: other part of the provinallMſceeniz 
of ee or elſewhere. And after the H dvers 
24th day of June, the widows and children ple 
and. other 95 kindred of ſuch teſtators, ſhall Mone ob 
barred to claim any part of the goods. and pen the 
ſonal eſtate of 150 teſtators, otherwiſe than ai to b 
by the ſaid wills is Iimited and appointed; pat; 
law, cuſtom, or e to the contrary notwih ad thi 
ſtanding. firſt p. 

"Provided, nothing in this. act wall extend (Win ſuit 
take away any. 0 or title which any womaWthea h 
how, married, or younger children now bad; 
may have to the reaſonable part of - their hu may « 
band. or father's eſtate, by the cuſtom or un (vic 
in Males. See the Stat. 5 & 8 W. 3 cap, 33. Wieſe « 

If tenant for life have hops growing, and d then r 

N before the ſeverance of them, in vants 
caſe the executors or adminiſtrators. Yall hau chants 
them, and not he in reverſion or remainder ; Min whi 
the hops are accounted as emblements, ts — 
growing by manurance and induſtry ion 
owner, by the, making of hills aod. kung W'clato 
Bars 'Cro. 1 parh, fo. 396. e 4 Rep 


Erecutoꝛs . 73: 
As to the payment of dehts by the executor, yy. e Ee 
ze muſt have a care to pay them according to 37. — 
he following rules; otherwiſe it may be ho 
hall be forced to pay ſome of the teſtator's 
debts out of his own proper goods, if there be 
pot ſufficient goods of * teſtator' s to pay all 
the debts, 
Firſt, Funeral expences 3 then debts to the Decree equal to 
ing or Queen's majeſty ; then judgments muſt i= 
be old: after them ftatutes-merchant and re- 
cognizances; then obligations; and if there be 
livers obligations, he may pay which of them 
be pleaſes firſt; unleſs the day of payment in 
one obligation be paſt, and the day of payment 
in the other obligation not come; for then that 
is to be paid firſt where the day of. payment is 
paſt ; or unleſs one obligation be put in ſuit, 
and the other not; for then that in ſuit muſt be 
firſt paid: And if there be two obligations put 
in ſuit by two creditors againſt the executor, 
then he which firſt gets judgment mult: firſt be 
pad; and in this caſe the executor, it he _ 
may ſuffer judgment im that which was Jaſt 
in ſuit, 100 ſo. pay him off firſt; then, 
theſe obligatjons, ſimple bills are to be bad; 
then rents in arrear by the teſtator; then fer- | 
vants and head-work men's wages; then mer- 
chants-books 3 ; and laſtly, contracts by word, 
in which the teſtator could not wage his law, 
* which the executor may be ſued in an 
ion upon the caſe, upon the promiſe of the 
tltator, Co. 2 Inſt. 32. Co. > op. 202. > 
4 Rep. — caſe. Co. i Oy 2 Co. 
Rep. 86. wal 
An 
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Vide ante 


Exccutozs. 

A executor may refuſe the executorſhip; but 
he cannot aſſign it, but their refuſal cannot he 
verbally; but by {ome act entred in the fpiritya 
court, but there is not any certain form of te- 
nunciation; but if the meaning and intention 
of the renouncer appeareth it is ſufficient] with 
out the formal words of renunciation, as" Fp 
dico me nolle effe Bberedem; and -ſo*it was in Sir 
H. Goodier's caſe, 1. Leon. p. 135. Sir Nicb. ge. 
con lord chancellor, Sit Robert Catlin lord chief 
juſtice, were made executors to Sir R. R. they 
ſent their letter to the chief officer of the pre- 
rogative court; whereas their buſinefs was { 
great they could not attend the execution of the 
will; and prayed him to grant letters of admi- 
niſtration to H. G. and an entry was made in the 
court: Executores teſtamenti prædicti exertion 
inde ſupen ſe aſſumere diſtulerant, c. And it 


was held that the renunciation was good, and 


the entry thereof 
caſe. Hill. 30 El. 


good. Cr. El. 92. Meſm 
Broker v. Charter, 


goods! is not binding, nor much reſpected at 
common law; if it be too high, it ſhall not 
prejudice the executor; if too low, it ſhalf not 
advantage him, but the value found by the 
jury upon Plene adminiſtravit is binding. Lid 
Raymond 470, 471. | 
Jo prove the will, if the executor die before 
probate, it is in law a dying inteſtate. = 
115. . Vids thfra. © 10 
Reſolved, That before the rode.” Chew 
executor: of Clarf, a creditor of Staley, gold- 


2360 


ſmith, might arreſt Staley for a debt due ig 


Clark; and alſo before probate, Crew miglt 
have releaſed Staley of ſuch debt due to Clark, 


Note; The value upon the appraiſment of | 
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bot Crew could not declare againſt Staley for 4 
ch debt, until he had proved. Clark's: will. 
Raymond 479, 481, the Lady Cheſter"s caſe, by 
Hale chief juſtice, Vide ante bic 41. Wentw. 33. 
A. is made executor, and makes his will, and 
makes C. his executor, who dies before the 
xrobate of A. s will. In this caſe C. dies in- 
rſtate, guoad being executor to A. and his ex- 
ecuror cannot be executor to A. but there muſt 
de adminiſtration De Bonis non. Cro. Jac. 614. 
Hoyton & Wolf, 19 Fac. termino Paſc'.  . 
Where huſband and wife are divorced for 
her adultery, his releaſe after, of any debt or 
uty due to the wife before marriage or after, 
s good againſt her and her executor; but after 
bey are divorced from the bond of marriage, 
och releaſe made after is void. Rolls 343. 
Having ſpoken before concerning aſſets, it 
jill not be improper to ſet down ſome general 
les as to aſſets. 1. Debts due to the teſtator, — p. 64 
be it by bond, ſtatute, judgment, or arrears of 825 
ent, are not aſſets to charge the executor until 
receipt of them; ſo all goods and chattels in 
tion or poſſibility. Godb. 30. 2. Whatſoever 
he executor or adminiſtrator muſt be forced to 
ue for, by the name of executor or admini- 
rator, it being recovered ſhall be aſſets. 3. 
iſets in the hands of one executor, ſhall be ſaid te 99: 
o be aſſets in the hands of all the executors. 
tl. 51. 4. Aﬀets in any part of the world, 
ball be ſaid to be aſſets in every part of the 
'orld. So debt againſt an executor ; defendant 
Pleads Plene adminiſtravit; iſſue was upon aſſets. 
he jury found that he adminiſtred, and had 
ucts in Ireland; and adjudged that they 22 
ets 
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Richardon v. aſſets here; and when they found he had af of hi: 
Pall, — that is fufficient, and forther to ſay in elan ere 
> Jac, ile. Cro. Fac. 55. Richardſon and Dowel, lawr) 
Cro. Jac. 55- 6 Rep. 47. 5 Rep. 34. Dyer 392. 5, Ne N. 
thing regularly fhall be ſaid to be chattels going for d 
to the executors or adminiſtrators as aſſets, hu bons 
what may be attached in an aſſize, or diftraindM ©" | 
for rent, or forfeited by outlawry. 8 H. . 1 = 
6. It is not requiſite that every aſſet be a thing lar. 
in poſſeſſion, or in the hands of the teſtatot A. 
for a thing may be aſſets which never was in the his e 
teſtator*s hands; if. thoſe things come in lieu ol & 
the thing which was in the hands of the teſtam N. b 
as money for land, or other goods ſold; or i niſter 
they come by reaſon of another thing wid nd 
was in the hands of the teſtator as executor ol good 
goods by merchandizing with the goods of the Moor 
teſtator. Goedb. 30. So a leaſe to A. for lil 4 
remainder to his executors for 21 years, thi the 1 
term is aſſets. 7. Albeit a thing be extina i ute 
gone, as to the executor and adminiſtrator hin prof 
ſelf, yet it may have its being and be account 2 h. 
aſſets, as to creditors and legatees; as execuu bt 
that hath a leaſe in right of the teſtator purch 4. en 
ſes the fee, the term is drowned, and yet ii © 0 
ſhall have continuance and be affets for f *! tt 
purpoſe, So if debtor make the debtee er ecke 
cutor ; ſo if one have lands for years, as e ed 
cutor, and ſurrender the fame. 1 Rep. 87.08 ee 
8. The goods and chattels of other men in ti the | 
hands of the executors that were in the poſſe lt 
ſion of the teſtator, and he had no right to then d ©* 
ſhall not be aſſets; as if executor recovers the 


rent that belongs to the heir, it ſhall not be i 
ſets if the teſtator were outlawed at the tim 


| Executoꝛs. ; a. 77 
of his death, his goods are not aſſets, for tbe / 
were none of his; but after reverſal of the out- den 


15 


wry they 6 4 9 1 

Note, That ſuits in chancery are admitted 
for diſtribution of the ſurpluſage of inteſtate per- 
ſons eſtates, (after the funeral expences, debts 
and legacies, are fully ſatisfied) upon the ſta- : 
utes of 22 Car. 2. c. 2 Vent. 362. 35 & 36 of and 
oY. 2. -- | 246.248 

A. deviſeth his land of inheritance in fee to 
his executors, and their heirs, not naming the * 
executors by their names, and he makes M. and 
N. his executors, though they refuſe to admi- 
niſter or prove the will, yet they ſhall take the 
land as joint-tenants in fee; for executors” is a 
good name of purchaſe as well as right heirs. 
Moore 806. | 85 | 

A. ſeiſed of lands in fee, levies a fine of it to 
the uſe of himſelf for life, remainder to his ex- 
ecutors till they have Jevied 3007. out of the 
profits. A. dies, his executors ſuffer a ſtranger 
to hold the land, and to receive above 300 l. 
out of the profits, and after the executors of 
A. enter and leaſe the land for years. This leaſe 
is void, for the executors eſtate was determined 
by their negligence, and the words (in the deed 
declaring the uſes of the fine) till they have le- 
vied 300 l. ſhall be expounded, as if the words 
were, till they might conveniently have levied 
the ſame. Moore 721. | 

It is faid, that no action will lie againſt 
an executor for coſts given in chancery, againſt 
the deceaſed in a fuit there. Godb. 165: For 


. 


it is loſt when the party dies. 


4 —. — — > CD — — 
— , \ r 
- — c % - a * . 
o —_— ew it OG ONO BR 1 So OS * PART: 


Debt 


9923 =P — : n 4 N 4 — = 
... ator a 5 - 
. " — 23 & ”. — % * 7 > 
. * * — - "Ee * — 
S RT et << 2 , n 0 A, — Shs Dre 8 


2 a 9323 a Ne ot - 2 
* * — 
— 2 e ̃ — 7 i 


78 Erxecutoꝛs. 


r de. Debt lies not againſt an adminiſtrator upon 
— 2 an arbitrament made between the plaintiff 10 4g 
WR the inteſtate in writing, becauſe the inteſta . 54 
might have waged his law. 39 C 40 K of 5! 
' Bowyer v. Garland, Cro. El. 600. A 
Mich. 7 Jac. the Executor brought debt upon an obligat d : | 
—— hs. defendant pleads Non eſt fadtum; and found fq 191, 
eap- 3. Bu: the defendant ; yet the plaintiff. ſhall not p I. 
here he ſued in r 1M no 
another's right, coſts. Cro. Fac. 229. Haywarth v. Davie. party 
and of matter Defendant pleads the plaintiffs were not exif &4ect 
his conviance, . CULOTS, and it was ſo found, and yet he ſhall nd 3/77: 
have coſts. 1 Brownl. 9. De 
But D. as executor brought treſpaſs, u +, th 
counts of his own poſſeſſion, plaintiff was noi va 
ſuit ; the defendant ſhall have coſts upon the S &rm 
23 H. 8. Noy p. 64. Lady Digbey's caſe. n 
The heir being forced to pay the debt of „ In 
anceſtor on bond, ſhall be reimburſed by be ar 
executors as far as there is perſonal aſſets, Cali C 
in chancery 74. Armitage againſt Metcalf, . a 
Chan. Ca. 74. Paſ. 18 Car. 2. 2 Chan. Ca.; A; 
The delivery up of a bond by the executo8ill good 
and taking a new bond to himſelf for the deb Cage 
is no converſion in equity to charge the e berla 
cutor with the payment of that money, thou & n 
it is in law. But the executor was decreed to Ir 
aſſign the ſecurity to the heir. Caſes in cha hand 
cery 74. Ibid. , Caſes 
The overplus of the profits of a term devil gate 
out of an inheritance in truſt to pay debts toe T 
ecutor, who is alſo reſiduary legatee, belongs , 2 na 
the executor, and not to the heir, it being not 
term, and paſſeth as an intereſt, Caſes in char cery 


cery 98. Gore againſt Blake, | 
Executors 


Eretutoꝛs. 79 1 

Executor, who was ſuggeſted to have waſted Per u 11188 
the eſtate, decreed to give ſecurity for a legacy. * | 1138 
„hid. 12 1. Duncethb, an \ infant, againſt exetutor 11138 
of Stint, Hill, 2 Car. 2. {1108 
A leaſe renewed by an executor ſhall be liable = 
to a legacy of the teſtator's. Caſes in Chancery = 
191. Holt againſs Holt, 1 
Legatee of a term ſues, and the executor no 1 
party, not good, though it is charged that the a1 
executor hath aſſented. Caſes in chancery 277. 1458 
Mere againſt Blagrave. 1 Chan. Ca. 277. Mt 
Debtor executor ta the teſtator decreed to pay 1 
to the deviſee of the reſidue of the eſtate, tho 138 
it was objected, that the caſe was different from 1438 
former precedents, Caſes? i che 292. Phil- 1 
lps againſt Phillip. 1 
lntants eſtate in the dion” $ hands ought to 1 
be applied to the pay ment of his debts. | Caſes . 
in Chancery 157, Bridget Dennis by ber commit- 4 
lee againſt Sir Thomas Bada, and others. wi 1 
Aſſent of an infant- executor to a legacy not 1 
good, if there be not other aſſets for debts. 28 
Caſes in chancery 237. Chamberlain againſt Cham = 
berlain, and others... Vide hic anie 5. 53 S 38. 18 
2 Wentw. P. 2 17. 5 4 
If there be no defect of aſſets in the executors 1 
hands, the heir ſhall have the mortgage money. 8 
Coſes in chancery 285. Thernhorough againſt 1.98 
Baker and others. 1738 
The portion of an orphan in London is of ſuch by 

a nature, that if the huſband die, his widow and 15% 
hot his executor ſhall have it. Caſes in chan- = 
cery 182. Pheaſant rain Pbeaſant. Vide bie 1 
ante p. 38. \ 8 
When: and how executors and adminiſtrators, 14 | 
and executors of executors, ſhall be charged, 1 
Aa and 3} l 

| { 
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Executo2s. 
and what actions they may have. - Vide n 
Abr. Title Executors. > 471%) 08 
The executors or adminiſtrators are 
able to the King's debt, if they have” aſſay; 
the like of the heir, although not named in the 
recognizance, &c. Wing Abr. Title Court. 
The King's debtor dying, the king ſhall be 
ſerved before the executors. See Magna Chary, 
9 H. 3. See 27 Eliz. 3. 1 2: e 
No action againſt an executor to charge hin 
on a ſpecial promiſe to anſwer damages out d 
his own eſtate, unleſs a note thereof be in vr. 
ting, ſigned by the party, or ſome by him a. 
thorized. Stat. 29 Car. 2. feb. 4. 4. 
The Stat. 9 V. 3. 11. ſnall not alter the lam 
as to executors or adminiſtrators, in ſuch caſa 
where they were not liable to pay coſts of fuit 
If in court of record the plaintiff die after in- 
terlocutory judgment, and before final judg 
ment, the action ſhall not abate, if the ſaid 20 
tion might be originally proſecuted by his exe. 
cutors or adminiſtrators. The like of the de. 
fendant. Stat. 9 W. 3. 11. eh 
In actions upon bond, or penal - ſum, ſot 
non- performance of covenants, the plaintiff may 
aſſign as many breaches as he ſhall think fir 
and the jury ſhall aſſeſs damages for ſuch as he 
ſhall prove broken, and the like judgment ſhall 
be entred for the ſame as hath been uſual- An 
if the defendant before execution executed; Thal 
pay ſuch damages and coſts, a ſtay of execu- 
tion ſhall be entred upon the record; or if by 
execution executed the plaintiff ſhall be full 
ſatisfied the damages and coſts with _ 
Men! 22 
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ible charges, the body, lands and goods of the 
defendant ſhall, be diſcharged, ſatisfaction en- 
ted upon record : yet the judgment ſhall ſtand 
25 a further ſecurity to anſwer the plaintiff his 
executors, &c, for further breach of covenants 
in the ſame deed or writing contained, upon 
which the plaintiff, Sc. may have Scire facias 
upon the ſaid judgment againſt the defendant, 
his heir, terre-tenants, execufors, &c. upon 
which ſhall be like procedings as before, &c. 
dat. 8 & 9 W. z. 11. | 5 

Ceftuy que uſe declared by his will, that J. S. 
WW hould have as well the governing and ordering 
of his children, as the diſpoſing, letting, ſet- 
ing and ordering of his lands: whether F. S. 
might ſell the lands by theſe words was the 
queſtion. By the opinion of the court he might 
dot; foraſmuch as the meaning of the deviſor 
might be collected, that he would that his lands 


ſhould be diſpoſed and ordered according to 


good order, and for the benefit of his children. 
But it ſhould be ill ordered to ſell the lands of 
the children. Per Fitzb. Dyer 26. Pl. 170. 

A man poſſeſſed of divers dead chattels made 
two executors, and one of them got the goods, 
nd diſpoſed by diſcretion divers ſums of his 
own proper money in piis uſibus & operibus cha- 
atis; as in payment of taxes for a poor town, 
and in reparations of the church, &c. Which 
lums amounted to more, or as much as the va- 
lue of the chattels z to the intent to retain the 
goods of the teſtator as his own proper goods, 
ad died poſſeſſed of the ſaid goods, and made 
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executors. And after his death the goods camei w 
to the hands of his executors, againſt whom the the. e 
ſurviving executor brought an action of detinueil tis, 
for the goods aforeſaid. And the defendani e&ic 
pleaded theſe payments and diſpoſition of ther there 
teſtator, and the converſion of the property wlll make 
above, and juſtified the detainer as the propel Tt 
ou of the teſtator, for execution of the . (all 
ment, c. And it was taken for a good ple; rears, 
and iſſue taken that the chattels were of gream or d 
value than the ſums above. Dyer 18%. Pl 6 rat! 


It was agreed for law, that if a man hath 
to the value of 100 l. and is indebted 200 and 
he deviſed to his wife the monery of all hjs goods, 
to be equally divided betwixt her and his e 
cutors, and the executors pay the debt, thewik 
ſhall have the moiety of all the goods; that i 
to fay, to the value of gol. without any defal- 
cation for the debt, ſo as the executors have al 
ſets : but ſatisfaction or ſale of we parcel of the 

oods by the executors is good enough, and 
all take away the diviſion of the wife iu tha 
parcel. Dyer 164. Pl. 57. 1 

A wife, executrix of the firſt huſband, fhul 
have the goods of the firſt huſband, and no 
the executors of the ſecond huſband, if he made 
no gift of them in his life-time. © 

here the teſtator did give and bequeath to 


one of the executors (all debts and legacies pad T 
the refidue of his goods to have to his proper gain 
uſe, it was good to him only. Dyer 331. N the 
21. : Rs are | 

and 


Where 


Exetutoꝛs. 

Where nothing paſieth without election, there 
the election ought to be in the life of the par- 
ties, and the Heirs of executors cannot make e- 
ection: but where an eſtate paſſes immediately, 
there the party, his heirs or executors, may 


make election which they will. Co. 1 Int. 148. 


The grantee of an annuity dies, his executors 
ſhall have action againſt the grantor for the ar- 
rears, becauſe they can have no other remedy z 
for diſtrein they cannot, for the eſtate in the 
rent is determined. Co. 1 Inſt. 146. 


It is lawful for the executors to redeem the vide ante p. 88. 


pledges of their teſtator wich their own proper 
goods, when they have not any proper goods 
of the teſtator's. And although they have goods 
which were the teſtator's, yet perad venture they 


have not money which was their teſtator's; and 


he who hath the goods in pledge will not re- 
ceive goods for money: and ſo if one to whom 
the teſtator was indebted, will not receive goods 
in recompence, then it is lawful for the execu- 
tors to pay him with their own money, and re- 
tan ſo much of the goods of the teſtator; for 
it may be, that there may be a penalty, which 
vill be forfeit before they can ſell the goods of 
the teſtator. And alſo it is reaſon, that a man 
ſhould have recompence for what he hath law- 
fully paid. Dyer 2. Pl. 6, 7. 
There is a rule, that if debt be recovered a- 
gainſt executors, who have nothing more than 


the debt recovered, and before executors they 


ae impleaded by another, and ſuffer a recovery 
and execution thereupon, they ſhall be charged 
| Aa 3 of 
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Exetutoꝛs. 


of their own proper goods to the firſt plalnuſ 
for that they might have pleaded the firſt reco- 
very; for the judgment in that caſe is, Quod que 
recuperet debitum de bonis teſtatoris, &c.  Sothe 


goods are charged thereby, Cc. Dyer 80. N 
833 f : | 

Scire facias againſt executors, with Fieri facia 
for to levy the debt and damages of the goods 
of the teſtator, Si tant, &c. Et ſi non, tune da. 
mages of his own proper goods; the ſheriff u- 


turned, that the executor had not goods to ſz: 


tisfy the debt, but that he had levied the da. 
mages of the goods of the teſtator, upon which 
iſſued another Fieri facias, ſurmiſing, that the 
defendant had waſted the goods of the teſtatot 
upon which the ſheriff returned, that he had 
waſted the goods, and it was ſo found and tri 
ed, and verdict for the plaintiff: and upon mo- 
tion in arreſt of judgment it was ſtaid per tat 
Cur” : for the return upon the firſt writ was ill; 
for the goods of the teſtator ought to be chat 
ed with the debt, and not with the damages, 
if they were not ſufficient to ſatisfy both, but 
the damages are to be levied of the goods df 
the executor, for the delay; and although that 
the trial and verdia be upon the return of the 
ſecond writ, and the firſt admitted good and ac- 
cepted by the plaintiff, and it is for the advan 
tage of the defendant to have his coſts levied of 
the goods of the teſtator z yet all the proceed- 
ing of the ſecond writ, being founded upon the 
return of the firſt, which is ill, all is ill; and 
by the whole court the judgment was ſtay'd. 
Eeving 1 part 7. Herne V. 


1 


Executoꝛs. 

In ejectment and evidence to the jury at the 
har, the caſe was, That a man poſſeſſed of a long 
term for years, deviſed it to his wife for life, 
remainder to truſtees for his ſon for life, re- 
mainder in truſt for the heirs of the body of the 
ſon, remainder to the right heirs of the ſon, 
nd made his wife executrix. Per Cur? ; The wife 
took the whole term as executrix in the firſt 
place, till ſhe agreed to the deviſe; but it being 
proved that ſhe ſaid, that ſhe would take the Ve ante p.225 
term according to the will; per Cur, It was an 
afſent ſufficient; and a caſe was cited where, 
in the like caſe, the wife ſaid, that the ſon was 
to have the eſtate after her; it was reſolved, a 
good aſſent, But then the original leaſe could 
not be produced, but being an ancient leaſe the 
grandſon of the leſſor producing a counterpart 
found among the other evidences of his grand- 
father, it was allowed for evidence, although 
that no witneſſes were ſubſcribed to it: for 
Wyndham juſtice ſaid, he had ſeen many deeds 
of the time of the reign of Queen Elizabeth with- 
out witneſſes ; then the title being made to the 
term by one as adminiſtrator, and no letters of 
adminiſtration produced, the book of eccleſi- 
aſtical court where it was granted being produ- 
ced, in which was entred the act or order of 
the court for the granting of it, it was allowed 
75 evidence. Levinx 1 part 25. Garret v. 

er. | 


Debt againſt an executor, who pleaded a judg- A befke in 


Coke's Entries 


ment, and that he had not any goods except here cited are, 

what are not ſufficient to ſatisfy the judgment; Nev hobers ie. 
upon which the plaintiff demurred, eſpecially ac. tere 
becauſe he did not ſhew what value the goods Pn —— 


que nom attin- 
Aa 4 are gunt ad valen- 
: tiam præd. 
3000 l. &c, or to that effect, not mentioning any ſum in their hands. 
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Executozs. 
are which he hath; and now Jones argued, thy 
it is ill in ſubſtance, for that upon general de. 
murrer, as Treſham's Caſe is Co. 9. and i it by 
no other than form, as Moore and Andrety's.caf 


is, Hob. 133. yet being ſpecially demurred on Co 
is ill. Cur'; It is no other than form. Co. Eutin nant 
146, 148, 149, 152, 269, 617. B. But being trade 
ſpecially demurred on is ill. Liar I 1 13% mov: 
Davies v. Davies. venar 
Error of a judgment- in debt and a judy oblig 
ment in common pleas, where the plaintiff de, ſter c 
clared in a Debet and Detinet againſt an exec: per C 
tor, and declared of a Devaſtavit, and hal oug! 
Judgment De bonis prapriis, and the judgment ad 
affirmed in Banco Regis; and in other like call aſlig! 
hath been the like judgment. But between En, that 
and Withers, Mich. 29 Car. 2. B. R. in det nant 
upon an obligation, and count of Devaſtavit . Levi 
gainſt an executor in the Debet and Detinel, it E. 
was ruled by judgment for the defendant; fo men! 
the court would not allow the action over which 2 m: 
had been before; /ci/. In debt upon judgment; be o 
and, ſo held the court before in the time of H the 
in the caſe of one Horſey and Daniel. Lin caſe, 
1 part 147. Cory v. Thin, brou 
Debt againſt an executor, who pleaded the joins 
J. S. is co-executor with him not named in te upo! 
writ, judgment of the writ, but doth not for 
that the other had adminiftred ; upon which thei tici 
laintiff demurred, and the plea was adjudga li for i 
ill: for although when an enecutor ſueth, tee dela 
defendant may plead another executor not named / 
without ſhe wing that the other hath adminiſtred, i ter 
for he may not F know whether he hath * only 


ſtred or not; yet when an executor is ſua 


. 


Executoꝛs. 
he plead. another executor not named, he ought 
moreover to ſay that he hath adminiſtred, for that 
leth in his knowledge. Levinz 1 part 161. 
gwalloto v. Ember ſan. Vide ante, p. 99. 
Covenant againſt an executor upon the coves 


trade; and after verdict for the plaintiff, it was 
moved in arreſt of the judgment, that this co- 
yenant was perſonal to the teſtator, and did not 
oblige the executors, but only obliged the ma- 
ter during his life to teach the apprentice z but 
ger Cur ; It obliged the executors alſo, and they 
ought to ſee the apprentice taught his trade; 
and if they be not of the trade, they ought to 
aſſign him to another that is of the trade, ſo 
that he may be taught according to the cove- 
nant ; and judgment was given for the plaintiff, 
Linx 1 part 177. Walker v. Hull. 

Error in the exchequer chamber, upon a judg- 
ment in B. R. a man having a judgment made 
2 man of full age and two infants his executors; 
he of full age proved the will, and alone bro 


caſe, and had judgment, of which error was 
brought and aſſigned, that all ought to have 
joined in the Scire facias: but by all the juſtices, 
upon advice with the civilians, it was not error; 
for the others may not prove the will during 
their nonage, and the judgrnent was affirmed, 


br the execution of the judgment ſhall not be 


Lelayed till the infants become of full age. 
' Nota, Trin. 31 Car. 2 B. R. Rot. 1217. in- 
\ {fr Coleborn v. Right. The executor of full age 


nant of the teſtator to teach an apprentice his 


the Scire facias, ſetting forth the truth of the 


only, who had proved the will, brought 1 
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Executoꝛs. | 
of debt for arrears of rent, and this caſe wa; 
and judgment for the plaintiff. Levinz 1 pan 
181. Hatton v. Maske.. an” 

Aſſumpſit againſt executors upon a promiſe by 
the teſtator, who pleaded Non Aſſumpſit, upon 
which verdi& and judgment for the plaintiff 
and error aſſigned, that it doth not appear by 
the plea Non Aſumꝑſit; for it is not pleaded, 
That the teſtator Non Aſſump/it. Cur” contra, 
It ſhall be intended the teſtator; for there i 

not any charge of any aſſumption by the en. 
cutor, but the teſtator only, and Latch 125, 
Baker's caſe was cited, where in debt againſt ex 
ecutors upon the teſtator's bond, and plea, n 
eft faftum, adjudged ſuum ſhould be intended 
of the teſtator, and the judgment affirmed 
Levinz 1 part 184. Browning v. Litton. 

Indebit Aſſumpſit againſt an executor for dt 
vers merchandizes ſold and delivered to. the tt- 
ſtator, the defendant pleaded ſeveral judgments 
in actions of debt ſpecified due by the teſtata 
upon ſimple e oe obligations againſt him. 
ſelf per Non ſum Informa prout patet per ſit 
ralia recerda inde, which are yet in force, a 
that he hath not aſſets above ſuch a ſum, which 
is not ſufficient to ſatisfy the judgments, and 
that he ſtood charged with them; upon which 
the plaintiff demurred ; and the caſe was argue 
at the bar ſeveral times, and then judgmenl 
was given by the whole court for the plaintiff 
and two exceptions were taken to the pleading 
1. To the concluſion, Prout patet per ſepurali 
recorda inde, to the ſaid ſeveral judgments, when 

* ſuch concluſion ought to have been to each ſe 
verally; and as it is pleaded it made a coy 

cat 


Executo2s. 
exted iſſue; but per Cur? it is good enough, and 
ſhall be taken Reddendo Singula Singulis, and the 
plaintiff might plead Nul tiel Record to each ſe- 
yerally. 2. It is not ſaid, that the judgments 
were had pro veris & juſtis debitis, as the uſe is, and 
principally in this caſe it ought to be; becauſe 
the judgments are per Non ſum informatus in 
ations of debt which lie not againſt executors, - 
and ſo there is appearance of colluſion : but per 
it is good enough, for it ſhall come by 
plea on the other part; for if they were not pro 
deris debitis, the defendant might plead it, and 
put the plaintiff to prove the verity of them, 
or might plead fraud and covin, and put the 
plaintiff to prove the conſideration. 3. It was 
ſtrongly argued by the defendant, that actions 
of debt will not lie againſt executors upon ſin- 
gle contract by the teſtator ; and for that they 
admitted judgments againſt them in ſuch acti- 
ons ſhall not have the advantage to plead thoſe 
udgments which they might reverſe when it 
pleaſed them, and that no other might be avoid- 
dor reverſed in bar of juſt debts; for by ſuch 
neans, when they have barred the plaintiff of 
iis debt, they might afterwards reverſe thoſe 
Judgments, and have again or diſcharge the 
oney to their own uſe. And to this opinion 
ling chief juſtice, inclined upon the firſt ar- 
zument in Ach. term; but afterwards ferm. 
"aſch. prox. he and Twiſden, Wyndham and Mor- 
n, all agred, that judgment ſhould be given 
or the defendant z for although that they might 
ave abated the actions, yet if they had ſo done, 
he plaintiffs might have charged them * 

ons 


Exetutozs, 
actions ſur aſump/it, and ſo they would hays 
put themſelves to double charge, which they 
are not obliged to do when the debts are tim 
and juſt, and in their conſcience ought to by 
paid; and if they were not ſuch, the plaintiff 
might put them to prove by pleading the ye 
rity of their debts, or by pleading of fraud, 
traverſing the truth of the debts z in which, if 
they fail, the plaintiff ſhall recover his debt, and 
no room for the ſuſpicion, that the plaitif 
ſhould reverſe the debts and retain the 
And the old books, which hold that actions d 
debt lie not againſt executors upon ſingle con 
tract, hold alſo that there was not other rem 
dy; but the law is now otherwiſe, that althouph 
the debt upon ſimple contract may not be recs 
vered againſt executors by action of debt, yet i 
may by Aſſumpfit. Levinz 1 part 200. Palme 
v. Lawſon. 1 

In Cantellaria, It was ſaid by Fountain i: 


jeant, to have been reſolved in that court, u ay t 
then admitted by the maſter of the rolls a, murr 
in court to be reaſonable, that if a man der tte p 
lands for payment of his debts, and make WW" the 
Executor, and leave a perſonal eſtate, that rec 
part of the perſonal eſtate ſhall go to the p ber 


ment of the debts; becauſe by the making d 
an executor the teſtator's intent a 
the executor ſhould have the goods, becavi 
the teſtator hath made another proviſion | 
the payment of his debts: but if a man a 
poſe of lands for the payment of his debe 
and afterwards dieth inteſtate, the perſo 
eſtate ſhall be chargeable in the hands @ 
the adminiſtrator to the payment of his ny 


1 


Etecutors. . 
for thereby more lands ſhall remain unſold for 
the benefit of the heir, or more of the money 
by the ſale of the land ſhall remain to the heir, 
and no intent appeareth that the adminiſtrator 
ſhould have any thing. Levinz 1 part 203. 
Feltbam v. Executores de Harliſlon. © 
Debt in the Detinet, and declared upon a 
judgment, had for himſelf againſt the defendant 
us adminiſtrator of Lane for 271. damages in A 
fump/it, and $7. coſts, and ſhewed not how, if the 
damages, or if coſts were de bonis ſuis propriis, 
but generally quod cum recuperaſſet 271. for da- 
mages, and 8 1. for coſts. Upon which the de- 
beadant demurred generally, and pretended the 
Wh cclaration was inſufficient; for if it was de bones 
s propriis, as it might be for the damage upon 
unn; adminiſtrator ou executor, then it ought to 
ein the Deber; or if the coſts are de bonis pro- 
pri, as they ought to be, if he had not aſſets 
for them it ought to be in the Debrt; but at the 
day the defendant came not to maintain — 4 
murrer, upon which judgment was given for 


in the Detinet, becauſe it ſhall be aſſets when it 
; recovered, be it the one or the other.  Levinz 
part 231. Wheatley v. Lane. r 
Debt in the Debet and Detinet, upon a judg- 
ment againſt an'executor, and count that he had 
yaſted divers goods to the value of the debt, 
and ſhewed not the certainty of the goods 
vaſted, the defendant demurred upon the decla- 
ration 3 and. it was argued, Ihn, this action did 
not lie in the Dælet and Deine; ſor if ſo, it 
ſhould charge an executor of um exccutor which 
may not be, becauſe it is no other than a perſo- 
aul wrong. 9 H. 6. 9. 3 Cre. 530. 11 * 
| 5 0 


the plaintiff. Vide 2 Cro. 545, 546, It is good ci. 1 


Executoꝛs. 


56. were cited as authorities for the defendait; nab 
to which it was anſwered, . That it is more thay * 
a perſonal tort; he is charged here for having a ia 
the goods, and converting them to his own d 6. 


The executors of a ſheriff ſhall not be charged u 6 
an eſcape; but if the ſheriff levy the money, 
and derain it, his executors. ſhall be charged 
for it. 1 Cro. Parkinſon v. Gilbert. And to the 
caſe 11 H. 4. there is not any Devaſtavit laid; 


ment 
dant 

whicl 
verdi 


but to maintain this action were cited 11 H, 6M... 
7, 8, 16, 17, 18. where upon a Devaſtavit the 
executor is chargeable in the Debet and Detine 
for Strange. Paſton and Babington, and in nere 
vers other caſes; and of ſuch opinion wers all nde 


court here, and did give judgment for the plain- 
tiff. Levinz 1 part 255. Wheatley v. Lane. 
Debt againſt. two as executors, they plead 
a judgment obtained againſt one of them as ad. 
miniſtrator ; the plaintiff demurred and objedted, 
1. Becauſe the action and judgment is againl 
him as adminiſtrator, that he might have avoid 
ed it by plea in abatement that he was executat 
2. Becauſe it was only againſt one, which liech 
not without the others ; to which it was anſwered 
and reſolved, That it was well pleadable in bar; 
and to the firſt was cited 3 Cro. 646. adjudged 
in point, and the caſe of Wheatley and Lane i 
this court before; and to the ſecond, 3 Cro. 437 
And although that the action was not wel 
brought, the defendant was not obliged to plead 


1 1 


»Debt againſt defendant as adminiſtrutor of F. he ple 


a' recovery againſt\ hint as executor ; and beſides to lan t 

that he has not any aſſets; and upon demurrer thereto, # | 
was adjudged a good plea, and he ſhall not be twice charged} d the 
wherefore it was adjudged for the defendant.” Smaſpeact 8 ö 


Smalpeace, Mich, 40 EI. Co. El. p. 646. 1 


Exetutozs. 

1 abatement, and put himſelf to greater charge 
ter that there was a true debt, and recovery 
}ad upon the right of the debt. ERS I part 
161. Parker v. Amis, &c. | 


geire facias againſt an executor upon a + judg- 


ment in Aſumꝑſit againſt the teſtator; the defen- 
dant demands Oyer of the judgment; upon 
which it appeared, That the — Sor 
rerdict had by the plaintiff upon Non aſſumꝑſit, 


ant his executor) and the judgment upon which 
the plaintiff brought the Scire facias, which was 
itered the next term upon the new ſtatute 
made at Oxford; and the defendant pleaded a 
ett due to him by: obligation of the teftator of 
100l. and a judgment by the teſtator to my 
Lord Arlington, and that he had not aſſets above 
0. which he retained to ſatisfy: himſelf, and 
ie Lord Arlington; upon which: the plaintiff 
lemurred; and now the principal queſtion was, 
f this judgment to the plaintiff ſhould ſorelate, 
lat ĩt ſhould: be to all intents: as a judgment 
ad againſt the; teſtator in his life q and the caſe 
as argued at the bar three ſeveral times, and 
udgment, was giten for the plaintiff. * Leviux 
port 277. Burnet v. Holden, executor of Greenbull. 
Debt by three executors, by attorney, of whom 
ne of them was within age; the defendant 
leaded, . That he was within the age of 17 
ears; upon which the plaintiff demurred, and 
o points were ar at the bar. 10 If an in- 
in, and other executors of full age, join in an 
tion, if the infant ought to do it per guar- 
an. 2. If the infant ought to be admitted. 
4 the ſuit only in the name of thoſe of full 
And the court: being divided * 
their 


* 


nd before the day in bank (leaving the defen- 
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their opinions ſeverally, but judgment was giz 1 


that the defendant Reſpondeat ouſter. 
1 part 299; Foxwiſt v. Tremaine. - 


Debt upon obligation conditioned to perfo n 
an award, and upon demurrer the caſe was ſuc! 
the plaintiff as executor, and the defendant; ſut 


mit all controverſies, Sc. The arbitrators 
ward, That the defendant ſhould pay to f 
Plaintiff 3 o J. A creditor of the teſtatot ut 
tached it in the hands of the defendants, as tl 


debt of the teſtator; and if it were attac 
able as the debt of the teſtator was the die 


ſtion: For it was Ns — That it 'ſhould | 
aſſets in the hands o ntiff when = 
covered it, the ſubmiſſion _ the plaintiff be 

only as executor : 


2 part 306, Horſey v. Turges. | 
Reſolved, That a conviction: being of 
teſtator, he might not have beir or aſſigo 
that land, but the damages ſhould be rech 
by the executors, although they are not 1 
in the covenant, for they repreſent the pe 
of the teſtator. Levins 2 Rep. 26, * 
Covenant againſt Fauler, and al chin 
under him, one claimed under ö 
parliament made after the covenaat. 
2 part 26, Lucy v. Levington. | 
Aſſumpht by the plaintiff an arcorney of 
court, by original, and declared in pm 
perſona, upon his privi conſti 
Ainem curie; the defendant 
nizance not ſatisfied, and al 
debt for 50007. upon a goldſmith's note, 


And after argument it wi 
agreed, That the ſum awarded was not attach 
able in the hands of the ectendant. ti 11 


pleaded à rec 


Erecutozs. 
be paid with intereſt upon demand, and it was 
not paid till ſuch a time after; and the intereſt 
mounting to 17007. the judgment againſt him 
was for 6700. and that he had not aſſets be- 


yond 40 J. chargeable to this recognizance and 


judgment, and upon demurrer the plaintiff had 
judgment; per tot” Cur. 1. The declaration 
was ill, declaring by privilege upon original ; 
for the privilege of attorneys 1s in ſuits by bill, 
but when they ſue by original, they ought to 
declare as other perſons in common, but 
that is only form, and remedied by the general 
demurrer. But 2dly, The plea is ill, pleading a 
judgment for intereſt, which is a Devaſtavit to 


permit it to run in arrear, and then ſuffer judg- 


ment for it; and want of aſſets to pay it before 
it incur by the adminiſtrator, ſhall hot be intend- 
ed, not being expreſly pleaded. Levinz 2 pars 
40. Seaman v. Dee, adminiſtrator de Everard. 

A. and B. were bound jointly and ſeverally 
to C. A. made D. his executor and died, D. made 
C. the plaintiff the obligee his executor and died, 
C. the obligee brought debt upon this obligation 
againſt B. who pleaded that A. made D. his ex- 
ecutor, who made the plaintiff his executor, 
and that the plaintiff hath adminiſtred the goods 
of A. but ſaith not to the value of the debt, 
nor to what value, but generally that he hath 
adminiſtred the goods; upon which the plain- 
tiff demurred, and had judgment: for the obli- 


gation being joint and ſeveral, although that one 


o the obligors ſhall be diſcharged in this man- 
ner, yet the obligee may ſue the other, if he 
ä hath 
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Executoꝛss. 
hath not obtained full ſatisfaction by the adm 
niſtration. Levinz 2 part 73. Cock v Croſſe. 


Debt for rent, and laid the action in 
ſuppoſing the leaſe to be made there of lands in 
Oxfordſhire, and that leſſee enter'd and died, 
and the defendant enter'd as executor, and 
brought the action in the Debet and Detine; 
and upon demurrer upon the declaration judg- 
ment againlt the plaintiff: for although that the 
defendant is ſued as executor, he is charged u 
aſſignee in the Debet and Detinet upon the pri 
vity of the eſtate, not upon the privity of con- 
tract; and the action ought to be brought where 
the land lieth. Levinz 2 part 80. Coxmd y, 
Liſſet. 

Before Hale, at the Guildhall, before the end 
of the term, an executor waſted the goods df 
the teſtator, and died leaving aſſets, and the de. 
fendant his executor; and if he ſhali be charg- 
ed for the aſſets was the queſtion; and Hale held 
it a perſonal wrong which died with him that 
did it; but upon the importunity of &2uders, 0 
council for the plaintiff, he permitted it to be 
found ſpecially ; and in another term it was ad- 


Judged according to the opinion of Hale gi 
tot Cur*. Levinz 2 part 110. Brown v. Collin 


Vide ante 163. 
But in the caſe of an executor of his own 
wrong, it was adjudged contrary. £Zevinz4 


part 123. Aſtry v. Nevit. 


Error of a judgment in Aſumpſit againſt the 
defendant and executor ; the plaintiff declared, 
that whereas the teſtator was indebted to him, 
the defendant aſſumed that the plaintiff had 
the requeſt of the defendant accompted witi 
him, upon which he was ſo much in _— 


Executozs. 
the defendant then promiſed to pay it; the plain- 
tiff there had judgment de propriis bonis of the 
executor, and aſſigned it for error; but reſol- 
ved it to be no error: for the plaintiff was not 
bound to accompt with the executos, and he 
did it at the requeſt of the executor; and by 
Hale, although that a bare account will not bind 
an executor to pay de bonis propriis, yet a pro- 
miſe upon conſideration of forbearance would; 
and the caſe here is all one; for it ought to be 
intended that an expreſs requeſt was made to 
accompt, and upon that an expreſs promiſe to 
pay; otherwiſe the evidence would have mains 
tained the declaration, upon which the judg- 


ment was affirmed per tout le Court. Levinz 2 


part 122. Hawes v. Smith. | 

Debt upon obligation againſt baron and feme 
executors, and count upon a Devaſtavit by them, 
and upon demurrer, judgment againſt the plain- 
tiff. 1. That the feme covert may not com- 
mit waſte during the coverture, although that 
the waſte of the huſband ſhall charge her if ſhe 
lurvive,. according to Beaumont and Long's caſe, 
and 1 Cro. Mounſon and Bourn's caſe. 2. They 
may not bring this action otherwiſe than they 
have done; ſcil. In debt upon judgment; but 
in debt upon obligation, and between Eaſt v. 
Withers, it was adjudged, that debt doth not 
lie upon an obligation againſt an executor count- 
ing of a Devaſtavit. Levinz 2 part 145. Her- 
fey v. Daniel. , 

Debt upon an obligation againſt the defendant 
as executor, and count upon a Devaſtavit; the de- 
fendant pleaded ſeveral judgments, and that he 
bad not aſſets above 57. chargeable to the judg- 


b 2 ments, 


97 


Mich. 14 Car; 
ſon & ux' v. 


Bourn, p. 318 
526. . 
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Executoꝛs. | 
ments, and not ſufficient to ſatisfy them; upon 
which the plaintiff demurred, and upon argy- 
ment for the defendant; for the action in the 
Devaſtavit againſt an executor upon an obligz 
tion doth not lie; although that in an action 
upon a judgment and count of a Devaſtavit it 
well lieth ; upon which the plaintiff prayed leave 
to diſcontinue, and had it. Levinz 2 part 209, 
Ent v. Withens. h 

Judgment againſt baron and feme executors, 
Quod recuperent debitum de bonis, omitting tefta 
tor, and damages de bonis le Baron propriis, in 
debt upon this judgment declaring of a Devafis- 
vit, it was reſolved, that although the firſ 
judgment is ill, yet it is good to maintain this 
action till it be reverſed; for the advantage of 
the error ſhall not take ſo long as it remains un- 
reverſed. But 2dly, It was adjudged that this 
action lieth not; for although that the wie, it 
ſhe ſurvive, ſhall be charged for the waſte com- 
mitted by her huſband, yet ſhe ſhall not be 
charged for the coſts recovered againſt the hub 
band de bonis propriis ; for which upon demut- 
rer judgment for the defendant. Levinz 2 pan 
161, Horſey v. Daniel. 

Aſſumpfit, and declared that the defendant ac- 
counted with him, being executor to J. & # 
executor, upon which accompt ſo much was 
due, and he promiſed to pay it; and upon Nat 
Aſumpfit the plaintiff was nonſuited; and the 
queſtion was, if he ſhould pay coſts ; and Wil 
held, that he ought to pay coſts, becauſe he did 
not ſue as executor, nor produced the teſtament, 
but founded the action upon an accompt with 
himſelf, Faingerd chief juſtice, Twiſden and 


font! 


Erecuto2s. 

Jones contra; for the aclion is in the right of his 
executorſhip, and the money to be recovered 
ſhould be aſſets, and they gave judgment ac- 
cordingly. Levinz 2 part 165. Bull v. Palmer. 

Scire facias upon a judgment againſt the de- 
fendant, and alledged, that he had waſted the 
goods, and diſpoſed and converted them to his 
own uſe. Iſſue Non Devaſtavit, vendidit ſeu in 


wſum ſuum proprium convertit ;, ſpecial verdict 


found, that one A. was liable to an action of 
trover to the defendant for goods of the inte- 
ſtate; and that after action brought the defen- 
dant and A. came to an agreement by articles, 
that the defendant ſhould diſcharge A. and that 
A. ſhould pay to him a ſum at fuch a day yet 


to come; Et fi, Ec. and it was argued by Eyre. 


for the plaintiff, that the iſſue is found for him; 
becauſe the defendant, by acceptance of new ſe- 
curity for payment of the money to himſelf, 
had extinguiſhed the old right, as if he had ac- 
cepted an obligation for a debt due by contract, 
and thereby hath made himſelf ſubject, although 
he hath not yet received the money; for the 
new ſecurity is as payment to him. Telverton 10. 
To which it was anſwered by Pollexfen, that it 
could not be a Devaſtavit, for he hath not done 
any wrong, but hath taken the beſt means that 
he might for to ſecure the eſtate; and it is not 


like the caſe of an obligation taken for a ſum 


due by ſimple contract; for there is a debt cer- 
tain, here are only damages to be recovered in 
the diſcretion of the jury, which are made cer- 
tain by the articles, but are not aſſets in his hands 
till the money received. Curia, It is not a Deva- 

| B b 3 | ſtavit: 
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not pleadable after general imparlance, and its 


plaintiff, ſo that 1 ſhall not at any time charge 


Ex ecuto 8. fend 


ftavit : but after, by Sir Thomas Jones, it n Ml 


diſpoſal or vendition, and converſion to his uſe, WM ther 
by the acceptance of a new ſecurity, by which inp 
he hath diſcharged the ancient right to the goods, WM the 

and ſo it is qua/# a ſale of them, and affers pre- ade. 
ſently, although that by his act the money is WM pur 
not payable to him till a day to come; to which 
ſome of the other juſtices ſeemed to incline; but 
it was adjourned; and after, at another day the 
next term, all the juſtices agreed, that it was 4 
diſpoſition by him, and judgment was given 
- the plaintiff per tout le court. Levinz pa 

Norden v. Levit. 

"Bebe againſt the defendant as executrix tober 
huſband; the defendant imparled; and | then 
pleaded AFio non, becauſe that her huſband died 
inteſtate, and adminiſtration was committed 
her, Ab/q; hoc, that ſhe is executrix, or at anf 
time adminiſtred as executrix. Upon which the 
plaintiff demurred; and it was ſaid — the plain 
tiff, that this plea is no other than a miſnomey, 
which goeth only in abatement, and thereſote i 


not like to a plea of Ne unque executor, which 
totally eſtrangeth him from the teſtator z here 
ſhe admits herſelf chargeable to the action, but 
in other manner, ſcil. as adminiftratrix., To 
which it was anſwered by the defendant, that 
although that this plea doth not go to the right 
of action, yet it is to the action of the writ, as 
Robinſon's caſe, 5 Co. And it is a bar to the 


the defendant as executrix, and ſo it is more 
than in abatement; although that it is no barto 


the right, when the plaintiff will charge the de- 
fendant, 


Executozs. 
ſendant, as he cugin to have adminiſtred ; but 
ger Cur this pe a is only in abatement, and 
p 


brefore not pleadable, as here after general 
imparlance, for which they gave judgment for 
the plaintiff. Similis Caſus 5 Smile judicium 
udem tempore inter Howley & Sibly, Levinz 2 
bart 190. Crantuel v. Sibly. 

Where one of the executors is an infant, and 
may not prove the will, adminiſtration durante 
us minor: ætate may be granted to the other 
who ſhall bring the action ſole; and it is not 
inconſiſtent that he ſhall have the adminiſtration 
in ſuch caſe; for that it is not granted as 
upon one dying inteſtate, for the will is prov 
but enables him to ſue alone, becauſe that the 
other is not capable to prove the teſtament, and 
ſo not to join with him, and he may not ſue 
done; and Hatton and MaskaPs caſe was cited, 
which is entred in B. R. Mich. 15 Car. 2. Rot. 
703. the roll of which was then brought in 
court, where it appeared to be ſo adjudged ; 
but where both executors are at full age, there, 
athough that the will be proved by one alone, 
the action is to be brought in both their names. 
Levinz 2 part 240. Colborne v. Wright. 

Upon general pleading Riens per Diſcent, a 
reverſion in fee upon an eſtate- tail is not aſſets 
to charge the heir. Levinz 3 part 287. Kel- 
lowe v. Rowden. 

Debt for rent on a leaſe made by the plain- 
tif to J. S. who made J. D. executor, who 


101 


1 Side 66 


YT. 
332 


1 Lev. 127, 308. 


2 Lev. 23 


I, 


aſſigned the term to the defendant; the defen- a Saund. 187, 


182, 302, 303. 


dant pleaded, that before any rent arrear, he aſ- 
lgned the term to J. G. and did not plead no- 
tice of it, nor acceptance of the rent from him 

B b 4 by 


* 


2 Vent. 2 


09. 


3 Mod. 325. 
4 Mod. 71to 756. 
1 Show, 340. 
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by the plaintiff; whereupon the plaintiff dem. tion 
red; and it was adjudged for the plaintiff, by Lem. 
Pollexfen chief juſtice, and Rokeſby Juſtice, cn. A 
lira Powel juſtice, who held, that the privity of 
jthe contract being altered by the aſſignment of 
| the executor before any rent due, and alſo the 
privity of eſtate by the aſſignment of the 
aſſignee of the executor, nothing remained where- 
upon to maintain the action.  Pollexfen chic 
Juſtice, and Rokesby held, that till notice of the 
aſſignment it was no compleat aſſignment to de. 
ſtroy the privity of the eſtate, but till notice he 
remained tenant as to the payment of the rent, 
As in the caſe of lord and tenant ; if the tenant 
make a feoffment, yet he remains tenant as to 
the avowry, till notice of the fcoffment and ten- 
der of arrears. Levinz 3 part 295. Tongue v. 
Pitcher. 3 V. & M. in C. B. | 

Executor of his own wrong may be of a term, 
and ſhall be charged in waſte. Levin 3 pan 
35- Major & Cow de Norwich v. Jobnſa, 


Mich. 33 Car. 2. caſe 
Vide ante p.35. Aſſumpſit againſt the defendant, executor ol not 
' TWalwin; the defendant pleaded an obligation oF grec 

401. enter'd into by the teſtator, yet unpaid cute 

and no aſſets beyond 31. which were not ſuff- Ve 

cient to ſatisfy the aforeſaid debt. The plain: rup 

tiff replied, that the obligation was conditioned as 

to pay 20l. at a day yet to come; and upon de was 


murrer judgment for the defendant: becauſe the ties 

plaintiff did not ſay in his replication, that the de M. 

fendant had aſſets u/trato pay the 207. for if he badi pro 
not, he was not oblig*d to paythe plaintiff the debt] acc: 
upon contract, before the debt due upon . | A 
OY, | | ba alts 


Executoꝛs. | 

tion at a day yet to come.” Levinz 3 part 57. 

Lemun v. Fooke, Trin. 34 Car. 2. in C. B. 
Aſumꝑſit, as aſſignee of commiſſioners of 


bankrupt, ſcil. Staly, a goldſmith, where upon 


Non aſſumpfit a ſpecial verdict. The caſe was, 


That Staly being indebted to Walter in 10901. 


upon judgment, and to divers other perſons, 
particularly to one Clark 1000 l. who died and 
made one Crew his executor. Crew ſued a bill 
of Middleſex againſt Staly, Nov. 6. which was 
before the probate of the will, that being not till 
the 18th of Nov. Staly was arreſted before the 
probate, ſcil. the 8th of Nov. and put in priſon ; 
and the ſame day that the probate was, /cil. 
the 18th of Nov. Staly paid the 10001, to Wal- 
ter; but if the payment was before the probate 
or after, appeared not, but it was upon the ſame 
day ; and after that a commiſſion of bankrupt 
is ſued againſt Szaly, and the commiſſioners aſ- 
ſigned this 1000. paid to Walter to the plain- 


tiff, as part of the eſtate of Szaly. And in this 


caſe divers points were, in which the court did 
not unanimouſly agree, but in one they all a- 


greed, ſcil. that the arreſt of Staly by the ere- 
cutor, before the probate, was not legal as to 


Walter, and then Staly could not become bank- 


rupt the 8th of Nov. when the arreſt was made, 
as to Walter; ſo that the payment to Walter 


was good. They agreed, that between the par- 


ties, that is, between Crew and Staly, the bill off 


Middleſex, and the arreſt upon it before the 
probate, was made good by the probate after, 


2 writ, and arreſts a man 
after wards proves the will, all is made good 
between them being parties: But in the caſe 

| here 


23 


according to Roll, Execui', 917. Executor ſued 1 Roll, Execut', 
ore probate, and 9'7* 


— 


104 Executozs. 
The relation hall here it ſhall not prejudice a third. perſon Walter, 
not prejudice to make the payment to him ill, which had 
—— IR been good, if it had not been for this arreſt; 
3 Lev. 576. B. which in rei veritate cannot be good, before 
3 ng probate, although that between the parties it is 
B. R. good by relation. Note, That the words of the 
ſtature are, That a man arreſted, and in priſon 
ſix months, ſhall be a bankrupt from the time 
of the firſt arreſt ; and here Sealy. was arreſted 
the 8th of Nov. and lay in priſon, fix\ months 
Vide Raymond 478. Error of this. judgment, 
and the judgzraent affirmed. 1 Fentr. 370, It 
ving 3 part 57. Duncomb v. Walter. 


| 4 Med. 244. Trover by an adminiſtrator, and count that 

2 Lev. 165. he himſelf was poſſeſſed of the goods and lol 

1 Vent. 9, 94, them, and the defendant converted them; and 

266. El 2:8, upon Non cuP verdict for the defendant. and E 
oz. the queſtion was, If the plaintiff ſhould. pay Igh 


deten 
the ar 


— =. 29 coſts: For it was objected by Seis, ſerjeant, that 
2 Cro. 229, 361, the action being of his own poſſeſſion, it is ngt 


3 . neceſſary to name an adminiſtrator; and he cited 


6 Mod. 91. Atky and Herd's caſe, 1 Cre. where, in ſuch 
Vida Jar, e. 3. 4 Caſe, the plaintiff paid coſts : But on dhe 
— — other part were cited Peacacł's caſe; where, 1 
founa for defene;FaViſhment de gard by an executor of a ravilt 
dant. ment in his own time, the plaintiff being nos 
Mich. 7 Car. in ſuĩt paid no coſts; and Bull and Paimer's caſe, 
Ak t » Paſeh. 28 Car. 2. B. R. Aſumpſit by an exe 
plaintiff paid cutor upon inſimul computaſſet with him for debt 
rg Cro. Car. que to the teſtator, the executor nonſuit paid 00 
Vide 23 H. 8. Coſts ;, and now per tout le court, the plainti 
HIP | ſhall. pay no coſts ; for all is in the right of 10s 
» inteſtate, although that the converſion was dons 


in the time of the adminiſtrator, and the da 
mages and coſts recovered or loſt ſhall be obe 


Executoꝛs. 
the account of the teſtator.  Levinz 3 part 60, 
Maſon v. Fackſon, 34 Car. 2. in C. B. 
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Debt for tent upon a leaſe parol for three; co, 82. 


years from the 28th of Sept. 1685, rendring 
gol. per ann rent, and for 2701. Rent due 


ro. El. 400. 
2 Saund. 49. 


1 Mod, 175, 


Mich. 1688. was an action brought after the Lan. 9% 95: 
term ended againſt the defendant, executor of 1 $id. 21. 
the leſſee, who pleaded: an obligation entred in- — 115. 


to by the teſtator, that he had not aſſets ultra 
;l. which are not ſufficient to ſatisſy the debt 
upon the obligation; the plaintiff demurred; 
and the queſtion was, If this rent upon leaſe pa- 
rol, and the term ended, be. payable before the 
debt upon obligation; and it was argued for 
e plaintiff, that the rent being due upon real 
contract, although it be by parol, is of a more 
tigh nature than the obligation: But by the 
lefendant it was ſaid, that the term being ended, 
the arrears are become meer perſonal; otherwiſe 
t had been, perhaps, if the leaſe had remained 
in eſſe, becauſe then the plaintiff might have 
liſtrained - for it. The authority cited was, 
he 2. 61. 11 H. 4. 79.6 13 H. 4. gs none 
which come directly 3 nor is there ad autho- 
ſity to be found in the books direct in this caſe. 
10d Cur” admiraba?”, being a caſe which often 
lappened,  Pollexfens juſtice inclin'd for the 
Maintiff i for the defendant could not wage his 
ar, which proved it not to be meetly perſo- 
al. Poel juſtice inclin'd- to the difference, 
here the leaſe parol is determined or not; & 
irnat“'. But afterwards judgment was given 
„. Cut?. Upon which a writ of error was 
nmediately brought in B. R. and in Trin. 3 M. 
M. the judgment was affirmed per _ 
0 


eee 0 ir e e = 


ide ante p. 147. 
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for the plaintiff; Levinz for the defendant, I 


Erecutos. 
chief juſtice, and tout le court; who held, thy 
the contract remained in the reality, notwith. 
ſtanding the term was determined. Pembertay 


vinz 3 part 267, Newport v. Godfrey. 
Debt upon obligation againſt baron and feme, 


as the feme was heir to Boſtock. The defendatiW Dc 
pleaded in abatement another action dependingModlig 
againſt the huſband, and others, as executors ¶ nent 
Boſtock. The plaintiff demurred; and it s v 
argued for the defendant,” that the plea ed, 
good; for admit that the plaintiff might cha r. 
the heir or executor at his election, or both 30, 3 
verally, and recover part againſt one, and each 
reſidue againſt the other, yet he might 90 boch 
charge one and the ſame perſon as heir, g /: 
alſo as executor at the ſame time; for by tuin 0 
means he might have two judgments at M beca. 
ſame time for the ſame thing, for which wude 1h 
defendant could not have any remedy by au And 
querela; for he might not alledge it for relief i¶ exec 
Audita querela, becauſe he might have pleadegt 
it in abatement. But where an action is again charg 
one perſon as heir, and another action agi Lee 
another perſon as executor, and he hath ber, 
judgments, and after that he hath levied burt 
debt upon one, he endeavoureth to levy it agi ot 
upon the other; he ſhall be aided by Audtbat 
guerela, becauſe that he could not have plead? I 
it in abatement; and of ſuch opinion was debt 
lexfen chief juſtice, upon the firſt argument bath 
that term; but Powel juſtice contra. For beiten 
one and the ſame perſon, repreſenting as-# Y 
c 


the heir as the executor, it is all one as if it 


I 5 


! 


Erxecuteꝛs. 5 
n divers perſons, Rookeſby then ſilent; but af- 
erwards, in another term, Pollexfen being dead, 
judgment was given by Powe! and Rookesby ju- 
ſlices, that the defendant Reſpondeat ouſter. Le- 
vinz 3 part 303. Hait v. Langham, Paſ. 3 W. 
M. in C. B. 

Debt againſt executors of Baſtock upon the 
obligation ſupra, Lang ba. pleaded in abate- 
ment another action depending againſt him, and 
his wife, as ſhe was heir; the plaintiff demur- 
red, and the judges differred in opinion wt ſu- 
ra. Adjornat* ulterius arguend*. Vide 36 E. 3. 
30 38. Two writs brought for the ſame thing, 
each pleaded in abatement to the other, and 
both abated. The like opinion 9 H. 6. 51. and 
29 H. 6. 38. and Co. g. Sparry's caſe. The rea- 
ſon of the-abatement of the writs was not only 
becauſe he ſhall not be twice charged, but that 
he ſhall not be twice vexed for the ſame debt. 
And that the obligee might charge the heir or 
executor at his election, or both, if the one hath 
not ſufficient. Vide 1. And. Pl. 13. The heir 
charged, although the executor had aſſets. Fitz. 
Execution, 163. Dyer 204. In debt againſt the 
heir, no plea that the executor hath aſſets, 
bur to the contrary. 7 H. 4. 2. Debt lieth 
not againſt the heir, until the ſheriff return'd 
that the executor hath no aſſets; and Co. 
2 Inft. 233. and 7 E. 4. 13. a. Opinion that 
debt lieth not againſt the heir, if the executor 
bath aſſets. And afterwards judgment was gi- 
yen as in the caſe above, de Reſpond. ouſter. 
Levinz 3 part 204. Haight v. Langham, Hall, 
x Executors de Boſtock. Paſ. 3 W. & M. in 


2 | Debt 


107 


108 


Vide 4 & 5 Ann, 
016. 
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Debt upon obligation; the defendant pleady 

a judgment againſt him as. executor upon a 
obligation of the teſtator, but did not conclude 
prout pates per recordum, and pleaded divers 


ther judgments well; and that he had fully a * 
miniſtred Omnia bona teſtatoris prater 10 49 
which are charged with the ſaid judgmen by thi 
and not ſufficient to anſwer them. The ph. 
tiff replied, Proteſtando, that all the judgment gion 
were had by fraud, for plea ſaith, that the doo / 
of the writ there was not more than 100%. Mer tl 
upon all the judgments, and that the defendag;;; c- 
then had aſſets ſufficient to ſatisfy the jud gc! 
ments, and alſo the plaintiff his debt, and tha. hac 
he permitted the judgments to remain in fo dem 
to defraud him; upon which the defendant & d 
murred generally; and now it was reſolved Md ..; 
the court; Firſt, That the general pleading ¶ uo! 
aſſets ſufficient to ſatisfy all the judgments Mr tt 
the plaintiff, was good: but then, Second t 
The material part of the plea is the aſſets, eder f 
of that no Venue is laid where he hath aſſets, Wi jus 
it ought. And therefore the aſſets is not triablWc... 
and that is an incurable fault. But then, Thie pla 
ly, It was objected that the plea was ill, a0. 
concluding, prout patet per recordum of the ii; 90 
judgment. To which it was anſwered, that IHfebts 
fault of it is no other than a default of trial Mfrigut 
the record, which is paſt over by the replica Ithoug 


on which hath admitted all the judgments; b ums w 
that the defendant hath aſſets ultra to (ati then 
them, which is no more than the omiſſion Mfrction 
a Venue for trial by the country, which is ” if 1 
ways cured by the pleading other matter om, 
to be tried, which is aſſets here, and of .. le plai 


Executozs. TR 
(ur? adviſare vult: but after ruled it according- 
ly. Levinz 3 part 311. Knighton v. Morton 
Executor, 3 W. & M. in B. R. 
Debt upon obligation againſt an executor x 
the defendant pleaded ſeveral judgments obtain- 
ed againſt him upon ſeveral obligations made 
by the teſtator, and that he had not aſlcts ultra, 
Fc. The plaintiff replied, that as to an obli- 
ration of 200/, it was upon condition to pay 
100]. and ſo to all the others ſeverally; and 
that the defendant had aſſets to pay the plain- 
nf & ultra to ſatisfy the ſaid leſſer ſums, ſcil. 
at ſuch a place. The defendant rejoined, that 
he had not aſſets ultra to ſatisfy the debts and 
1dgment in his plea. Upon which the plain- 
If demurred ſpecially, becauſe the rejoinder 


aguouſly: and now it was argued by Pemberton, 
har the defendant ought to have rejoined, only 
hat he had not aſſets ultru to ſatisfy the ſaid 
ler ſums, and not to make the penalties in 
ie judgments parcel of the iſſue; for if he had 
ſets ullra the leſſer ſums, he ought to pay 
ve plaintiff, To which it was anſwered, and 
tlolved by the whole court, that the rejoinder 
is good; for the penalties are legal and due 
ebts till they are ſatisfied, under which he 
ght defend himſelf againſt other actions; for 
though that in equity and conſcience the leſſer 
ums were only due, yet perhaps the plaintiffs 
i them will not accept the leſſer ſums in ſatiſ- 
action of the judgments without ſuit in equity; 


ums, and the defendant will not pay them, 
de plaintiff may help himſelf by another man- 
ner 


bid not directly anſwer the replication, but am- 


Ind if they would, or offer to accept the leſſer 


110 
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ner of pleading, ſcil. That the plaintiff would 7 
and offered to accept the leſſer ſums, and the fine 
defendant would not pay them, but kept the 


judgments on foot by fraud and covin ; and H I. 
upon the iſſue of fraud and covin, the plaintiff! q 
might give in evidence ſuch matter that ſhouldMigc ; 


wiſe. Levinz 3 part 368. Thompſon v. Hu 


Bxecutor obli- 
ged by decree in 
equity to pay 


money equally, S. for money. The defendant pleaded, 
as by a judgment 


at common law. 


ſerve him to avoid the penalties ; but he cannot 
aid himſelf by ſuch general manner of pleadig era! 
as it is in this caſe at bar; for which judgmei o be 
was given for the defendant per tout le cu court 
feil. Treby, Nevil, Powel and Rookesby. But 
then it was prayed by the plaintiff, that hi 
might alſo replead, which was granted to hin 
by the court, upon condition, that the defe 
dant might alſo replead in bar, ard plead mo 
Judgments if he had any to plead, but not othe 


Trin. 5 W. & M. in B. R. 

Scire facias againſt the defendant executor ¶eecut 
J. S. upon a decree in the exchequer againſt Nainti 
Cy pr 
the teſtator was indebted to him upon obligai]Wlnti 
on, and that he had paid himſelf before the Sa 
facias brought, or notice of the decree. Ti 
caſe having been heard before, was ruled | 
Lechmgre and Turton barons, againſt baron 
wel, that it was not any bar. And now up 
rehearing before all the barons, Atkins, ch 
baron, agreed with Lechmore and Turton cog 
Powel, that it was not any bar. And that 
decree in equity doth oblige executors, in eq 
degree at leaſt, with a judgment at comm 
law. Levinz 3 part 355. Shaſlo v. Pawel 
Scaccario. 

| Aſſun} 


r = 
Aſumpſit lieth for executors for a copyhold 


fne ſet by the teſtator. Levinx 3 part 261. ; Dam. a8. pl; 


Shettleworth v. Garnet. 1 V. & M. in C. B. 

la action upon the caſe for calling a perſon 
or quality Pore, by which ſhe loſt her marti- 
xe; it was ruPd upon motion, that the defen- 
dant ſhould find ſpecial bail, although that ge- 
perally in actions he words no ſperial bail ought 
o be. Yet for the circumſtances of the caſe the 


al bail; and ſo in caſe againſt. executbrs, al- 
ough that they ſhall not find bail in ordinary 
aſes; yet in ſpecial caſes they ſhall find bail, as 
fit appear that they have waſted the goods; 
fe, Levinz 1 part 39. | | 

Aſumpfit, That whereas Saunders was indebt- 
| to divers petſons; and the plaintiff bound 
vr him; and forced to pay thernz the tefendant; 
xecutor of Saunders; in conſideration that the 


ey promiſed to pay him; aftet verdict for the 
laintiff upon Non Afſumpit; it was moved in 
eſt of judgment, that here is no conſideration; 
Ir it doth not appear that Saunders had pro- 
hiſed or was obliged to ſave him harmleſs ; 
d Borden and Thin's caſe, Yelv. 40. and Smith 
d John's caſe; Owen 132. were cited; But per 
ur; It was equity, that Saunders ſhould fave 
be plaintiff harmleſs, and ſuit in equity is a fit : 
r perhaps he might be charged per plegiis ac- 
etandis, and therefore.they held the conſide- 


h Ni cauſa, die Lune Prox. St. Levi 1 
ot 71, Scot v. Stephenſon, "s "1175: 0b, 
Ce Aſſumpfit 


tourt might compel the defendant to find ſpe- 


111 
3 Mod: 259. 
Sho 


* 
2 v. Go 
2 Jo. 128 


2 Mod. 260, 


2 Lev. 174. 
i Vent. 298. 


e 


aintif; would forbear to ſue him for the mo- 


on good, and gave judgment for the plaini- 
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executor died, which is ſuggeſted upon therql 


ted by the death of one in caſes of contract, 


Com. 186. 3. In caſe of executors ſued up 


and Latch, in theſe very caſes. Hale chief 


Executoꝛs. 

Aſſumpfit againſt two executors upon the p >... 
m 25 9 iſſue Non 1 5 be 
death 
po te 
durin 
ſerve 
at an 
had | 
be p 
the « 
plant 
Tm 


and the trial brought againſt the other, and ve 
dict for the plaintiff; and in arreſt of judgme 
it was moved by Jones, that the bill way ab; 


therwiſe in caſes of treſpaſs. 30 E. 3. 7. gol 
3. 26. 5. Fitzber. Brief 263, 344. & Play 


contract, the death of one doth abate the wr 
But of that, in caſe of executors, the court 
firſt doubted ; but at another day, having ſe 


the caſe in Plowd. Com. 186. Woodward v. I 4 
vies, which is direct in the point, they reſal 100 
ed the writ ſhould abate, and the judgme * 
ſtay d. Levinz 1 part 165. Wirral v. Rauf t 
Debt for rent by the heir upon a leaſe by. .. 
anceſtor rendering rent to him, his executorsa ch: 
aſſigns, during the term; and upon demi 41 
the queſtion was, if the heir might maintain ant 
tion of debt upon this leaſe. And it was a * 5 
ed for the defendant, that the action lieth ! 5 V. 
by the heir, he not being mentioned in the Mor 
ſer vation, but by the death of the leſſor the 1 
determined; for which they cited Owen g. N De. 
mond v. Butler, Laich 44, 253, 264. Sum v.G and i 
But e contra were cited for the plaintiff, Paſch fr he 
Jac. Rot. 62. Suryv. Cole and Hill. 20 Fac. Rot. ite in 


Sury v. Browne, Both adjudged, that the rt 
continued, againſt that which is reported in N 


ſtice ; The rent being reſerved to him, his ei 
cutors and aſſigns, ſhall continue after the de 


| Erecuto2s, | 

of the leſſor; and ſhall go to the heir by the 
parent intent that it ſhould endure after the 
death of the leſſor; for otherwiſe it could not, 
go to the executor, and that without the words 
during the term; otherwiſe where the rent is re- 
ſerved to him, or to him and his aſſigns. And 
it another day afterwards; after that the caſe 
had been twice argued by Jones and Hunt for 
he plaintiff; and by Bigland and Winnington fot 
the defendant, judgment was given for the 
plaintiff. - Devinz 2 part 13. Sacbeveral v. Fro- 


. | | 

Aſumpfit for 1001. for wares fold by the 
plaintiff and one Witiy, whom the plaintiff ſur- 
red. The defendant pleaded in abatement; 
that the plaintiff and Witiy were joint-merchants; 
and that By the law-merchant there is not any 
urvivor between them, and that With made 
ſoch a one his executor, who hath ad miniſtred, 
und is now living, not party to the ſuit as he 
ught, Upon which the plaintiff demutred, 
nd upon conſideration of Co. Lit. 172, 182. & 
EN.B. 172. E. It was reſolved by the whole 
court, that the bill ſhould abate: Zevinz 2 part 
188; Hell v. Huffã 

Debt in London againſt the defendant as heir, 
and it being removed in B. R. the queſtion was, 
If he ſhould: find bail here; as he had done in 
the inferior court of London, where they always 
ompel heirs and executors to find bail. Yet 
ef executors there are precedents where executors 
bed there, and having found bail there; wete 
tompelled to find bail here upon removal of the 
tourt : but no + being ſhewn for finding 

e 2 of 
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of bail by the heit in ſuch caſe; Per Car? ſpe 


cial bail was denied to be found in this 15 
and it was ſaid, that Kieling and Hale had hs 
nied it in caſts of executors, upon removal q 
the cauſe here, Levinz 2 part 204. "Ti Jaby 
Lawrence verſus Blithe, | 

Aſſumpfit by Hall and Wood, and his wife exp" © 
ecutrix of Mbitley, and count, that. by the law 
merchant there is not any ſurvivor, and uu er 
Hall and Wocd joint-merchants were poſlelled 
of 40 ounces of musk, and ſold it to the d 
fendant pay ing ſo much per ounce as they ſhouii cute 
ſell their other musk, and that they ſold de 
other at ſuch a price, and that the defendant hu 
not paid, and declared alſo of another promilt 
made to the plaintiff after the death of the te 
ſtator. After verdict for the plaintiff, upon Ne 
Aſſumpſit, it was moved in arreſt of judgment 
that the plaintiffs ought not to join but ſent 
for their moieties, becauſe for the executor thi 
action ought to be in the Detinet only, and'fat 
the ſurvivor in the Debet and Detinet. 2. Th 
executor ' himſelf ought not to join two pt 
miles in one action, of which one was madett 
the teſtator, and the other to himſelf ; but Na 
allocatur. The judgment is all one for the plain am 
tiff executor and another, and ſhall be aſſets It 
in the hands of the executor, But a man mi 
not ſue an executor and another jointly z forth 
one is to be charged De bonis Teftator”, the otie 
De bonis propriis. And judgment was givet 
for the plaintiff. Levinz 2 ww 228. 1 


. 1 


Idminiftrato2s. =. 
Aſumpfit where differences had been between | 
he plaintiff and defendant, (but did nor ſay 
aching what thing the differences were 3) they 
zbmit to the award of J. S. who awarded de 
ſapra Premiſſis, that the defendant paid to the 
laintiff 30 J. in ſatisfaction of all ſums due to 
im out of the eſtate of one Woolly. After ver- 
ict for the plaintiff judgment was ſtay*d, and 
ter divers motions in that and other terms, en- 
ed for the defendant; becauſe it appeared not 
hat the defendant 1s executor, adminiſtrator, or. 
ruſtee far Moolly, nor that he had any of it, or 
ſubmitted upon the behalf of himſelf, and 
no conſideration to charge him for the eſtate 
pf 2 Levinz 2 part 235» Adams verſus 
MaIDam. -- | IS 7 1 te 


And thus 5 having directed teſtators in the due 
nd legal forming of their wills and teſtaments, 
nd executors, in the true and regular perform- 


ol © — — 92 << 
— 


r ng of them; that we may be provided for all. 
eas, we are to conſider how mens eſtates are 
> be adminiſtred or diſpoſed of, when there is 
vill or. teſtament made or declared by them. 
1 


nd this occaſionally induceth us to treat con- 


* a - 
ang 1 
of | = 14 # # - 
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- S * 
a 4 Kr 


| 1% » Adminiftrators. 


\ Dminiſtrator is he to whom the ordinary Adminiſtrator, 
commits, the adminiſtration of the goods EY 

fa dead man for default of an executor ; and 

n action ſhall. lie againſt him, and for him, as 

or an executor. - And he ſhall- be . 


Cc 3 
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r*. 203 · Cat · taken out of the poſſcſſion of the inteſtate. F.N.B 
ſtringas, and if the ſheriff thereupon return Nibi 


Hoge of Precedents 195, 


Adminſſtratoꝛs. 


the value of the goods of the dead man, ad 


no further, unleſs it be by his own falſe plea, a due 
by waſting the goods of the dede. exe 

If the adminiftrator die, his executors are dit mir 
adminiſtrators, but it behoves the ordinary u mit 
commit a new adminiſtration. And if a ſtrat 
ger, that is not adminiſtrator or executor, taks 
the goods of the dead, and adminiſter of hisom 
wrong, he ſhall be charged, and ſued as an ex 
ecutor in any action Wos aut him. Terma 
del Ley. | 

The ordinary ſhall have an ation) for goods 
taken out of his own poſſeſſion. which were the 
inteſtates, but not thoſe taken out of the po 
ſeſſion of the inteſtate in his life-time but the 
adminiſtrator ſhall have ſuch action for "good 


203. The proceſs herein is attachment or Dj 


then he ſhall have Capias, alias & Pluries & E. 
zgent, and ſo proceed to outlanry e him, 
Did. 
Where adminiſtration is gramed by the i 
nor dioceſan, where there is Bona notabilra, aud 
after it is granted by the archbiſhop; or e n 
tra, how they ſhall operate together. G 
8 Rep. 135. Sir John Nedham's caſe. ©. 
Adminiſtrator durante minore tate, if bt 
waſte goods ſhall be puniſhed as exccuror of us 
own wrong. lie 
If adminiſtratör . in bis aeg 6 
miniſtration granted to him at Londun, and the 
letters of adminiftration bear date in anothe 
place and county, the plaint ſhall'abate. Tn 


J. 
' 


Adininiſtrato2s. _ 
An executor hath judgment to recover a debt vis pon p.123, 
due to the teſtator, and dieth inteſtate before 
euecution, and the ordinary committeth the ad- 5 
miniſtration of the firſt teſtator to one, the ad- 
miniſtrator ſhall not ſue execution upon that 
recovery 3 becauſe he deriveth his intereſt, and vide poſt p. 233 
repreſents the per ſon of the teſtator, and ſo be- * 
fore the recovery. Co. 1 Rep. 96. Shelly*s caſe. 
Vide 17 Car. cap. 8. EOS 
Letters of adminiſtration obtained by collu- 
fon are void, and ſhall not repeal a former ad- 
miniſtration... Co. 3 Rep. 78. 
If an adminiſtrator bath judgment and dieth, 
his executors. cannot ſue execution of that judg- 
ment; for none ſhall have execution of that 
judgment, but he who ſhall be ſubject to the 
payment of, the debts of the firſt inteſtate, and 
1. that che ſaid executors are not. And the ad- 
a miniſtator of an executor ſhall not have execy- 
tion of a judgment given for the executors. Co. 
5 Rep. g. Brudenel's caſe. 
If a man leaſe a houſe and land for years, 8, 17 Car. +. e. 
8 with a ſtock of money, rendring rent, and the 3. Where any 


| A £ r 1: | jud t after a 
eee covenanteth for himſelf, his executors, ad- beriet hall be 


0 


ini 1 r had, b in the 
miniſtrators and aſſigns, to deliver the ſtock or e f ann e- 


ſum of money at the end of the term; yet the cutor or admini- 
aſſignee ſhall not be charged with this covenant; g in fuk 
for althqugh the rent . was increaſed in firator de bonis 
reſpect of the ſtock or ſam, yet the rent did gon Bebe f 
not iſſue out of the ſtock or 6 but out of cias, and take 
the land only z and therefore as to the ſtock. or duch judgment. 
ſum the covenant is perſonal, and ſhall bind the 
covenanter, his executors and adminiſtrators, 
but not his aſſigns. Co. 5 Rep. 17. Spencer's caſe. 
2 7 04 — and 


118 Admintſfrato?s. 

And if a man releaſe, and take after admini: 
ſtration, it ſhall not bar him, for the right of the viſ 
action was not in him at the time of the releaſe; cor 

but if an executor releaſe before probate, it ſhall MW ob 
bar him. Co. 5 Rep. 28, Middteton's caſe. ] 

An adminiſtrator ſhall pay a debt due by bond 
before a ſtatute defeaſanced to perform cove- 
pants, which perhaps never were nor ever will 
be broken. Co. 5 Rep. 28. Harvifon ee Vide 
ante P. 142. 88 
Adminiſtration durante minore tate ſhall cet 
at 17 years of age, and if ſuch adminiſtration 
be committed, the executor being 17 years of 
age, it is void. Co. 5 Rep. 29. Piggot's taſe. 

Var ante Ad miniſtrator durante minore ætatè cannot ſel 
276. P any goods of the deceaſed, if it be not for ne 
ceſlity for payment of his debts, or Bona peri 
tura; for he hath his office of adminiſtration 
pro bono & commods of the infant, and ſuch ad- 
miniſtration doth ceaſe at the age of 17 Jenn 
of the infant. And an infant executor canna 
aſſent to a legacy, Sc. before the age of 17 
years; and if the infant within age of 17 yen 
take huſband, if the huſband be of full age the WF that 
adminiſtration ſhall ceaſe. "A T0 
If the metropolitan pretending the party 0 min 
ceaſed had Bona Notabilia in divers dioceſſes I the 
commit adminiſtration, it is not void, but void I tis | 
able by ſentence. But if an ordinary of a dio- of a 
ceſs cammit adminiſtration of goods, when the ¶ muc 
arty hath Bona Notabilia in divers dioceſſes, I the 
155 adminiſtration is meerly void, as well to ¶ rot 
the goods in his own dioceſs as all others. . No e 
5 Rep. 29, 30. Prince's cafe. Vide ſupra p. 27+ rar 
and ante Went. 2 46, 9 
5 


Admintftratozs. 
By cuſtom of London, an" executor or admi- 
Wl viſtrator is bound to pay money due upon a 
contract of the inteſtate, as well as if it were by 
obligation. Co. 5 Rep. 8 3. Snelling's caſe. 
Executors and :drainiſtrators ſhall have aQi- 
oss of debt for all rents arrear in life-time of 
de teſtator, and may alſo diſtrein for the ſame. 
Le 22 H. 8. Wing; Abridgment, Rents 1, 2, 3. 
N When adminiſtration is committed generally, 
Ratione Minoris Atatis, without any reſtraint 
or limitation, there ſuch leaſes made by hien 
tre good. And ſuch adminiſtrator ſhall: have 
(WH ation to recover debts and duties, Cc. for the 
WH intereſt of actions is in him, and ſhall likewiſe 
be liable to actions. Co. 6 op. 2 Sir man 
Finch's caſe.” 

Probate” of wills and conſticiting achte 
tors, originally did not belong to the eccleſi- 
aſtical conuſance, but were giuen to them of lat- 
ter times; and therefore nothing but the pro- 
bate, and granting adminiſttation, is given to 
them, or doth. appertain eo, their juriſdictionʒ 
but the trial of them is not given ta them, for 
that is left to the trial of the common law. And 
21 E. 4. 50. it is holden, that if letters of ad- 
miniſtration be denied, the iſſue ſhallb be, that 
the ordinary did not commit adminiſtration by 
his letter, '&c: For there it is ſaid, that letters 
of adminiſtration may be forged. And foraſ- 
much as it is to be tried by jury, and not by 
the certificate of the ordinary : nor it needeth 
not that the will or adminiſtration be ſhewed 
0 enable the plaintiff to his action, proved or 
granted by the ordinary himſelf, as in caſe of, 
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Adminiſtratozg. 


excommengement which is meerly ſpiritual, and 
originally belonging to the juriſdiction of the 
ordinary. But if the teſtamegr be proved, ot 
adminiſtration granted by the official or commil. 
ſary, or in ſome caſes by the archdeacon, ot 
other inferior judges eceleſiaſtical, who. have 
lam ful authority, in fuck caſe it is ſufficient inlay, 
Coke's g Rep. 41. Henfloe's caſe, \\. 

Where executors of executors, adminiſtrator, 
and the heir after the age of 14, ſhall have ac. 
com pt. See Co. 2 Iuſt. 404. m 

If the adminiſtrator give or ſell the goods of WM an 
the inteſtate, and after the adminiſtration is WI di; 
countermanded, and granted to another, yet the Ml th. 
gift or ſale is good, unleſs it he ayoided fu BI fu. 
covin, by Stat. 13 Elix. And if the adminiſt WM his 
tor doth waſte the goods, and aſterwards admi- WM of 
niſtration is granted to another, vet any m_— ſec 
ſhill:charge him in debt. And. if he plead | 

iniſtration committed to another, the — ; 
may reply, that befare the ſecond. SW vs 
committed he had waſted: the goods, We, 1 
Soup 18, 19. Pacman caſe. | 11 

There is a great difference between an adn 
didintien that was once lawful, and an admit 
ſtration that was never lawful. Vids ibid. 

\ Ehere is a difference between a ſentence de 
claratory, by which letters of adryigiſtration att 
declared to be void; and à ſentence of repeal 
which: allows them to be good till repealed. 
(Co. 8 Rep. 143. Dr. Dnuris's caſe. | 


Adminiſtrato2s. 
| Eccclefiaſtical courts, or other 
but 15. for the ſeal, writing or 1u 
miniſtration to any ſeaman dying in pay of che 


e — 41. Waſh.” Abridg. Stores 7. 


ſhe dies, her adminiſtrator-and not her buſband 
ſhall have it, Co.” 4 Inſt. 87. | 


makes no will at all, another that maketh a will 
and executors, and they refuſe; in this caſe he 
dieth quaſi Inteſtatus; and juſtly did the law in 
this caſe appoint the ordinary; for the law pre- 
ſumed, that he who had the care of his ſoul in 
his lfe- tine would, after his death, have care 
of his temporal 
ſd of. Cy. 2 "Inſt. 3 erl. 

Ordinarius in os. 13 Tue common "TY fig- 
nifierh 'a/bifti6p, or he or they that have ordi- 
nary juriſdiction; and is derived ab Sade, to 
put him in mind of his duty and place. 

If the ordinary take goods of be idteldbe 
and die, yet his executots or adminiſtrators ſhall 
be charged in an action of Ae Ne Co. 2 
M. 397, 308 ae 

The padde f every biſkop's — or 
granting ad miniſtration of his goods, dbrh be- 
long to the #rchbiſhop, although be hath' no 
ney; but witlin his Own Giocels. ' ' What fees 


for probate of porta and adminifirations, 


10 2 "oy 
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vide Co. 4 ff: 
Ordinary — grant of dtiftratiot v hüte 
the prerogative adminiſtration: granted by the 


achbiſhop is in force, is void, for the two ad- 
miniſtrations 


„to take 
bing forth ad- 


navy, unleſs he hath goods of the value of 20. 
paiu de forfeit” 101. Sal. 98 10 W. 3 
A Term granted to the uſe of a feme fole, 


There be divers kinds of inteſtates; ue chut 


"gn to ſee them well div of 
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Adminiſtratozs 


miniſtrations cannot ſtand together. . 8 En. 
135. Sir John Nedbam's caſee. F 92 
The ordinary hath not power to we, autho· m 
rity, to another to ſell the deceaſed's goods, WM +» 
becauſe he himſelf hath but an authority and WW -» 
the Stat. Weſt. 2. cap. 10. Bona deveniuut ad mg-. pe 
nus Ordinarii difponends, that i is. for the 80d 
of the deceaſed. Did. & 124. 28 
There are three kinds of executors :. the bunt 
appointed by law, and therefore called lawful, 
as the biſhop or ordinary. The-ſecond,appoint- 
ed by the teſtator, and therefore called teſta - 
mentary; and the third appointed by the biſpop 
or ordinary, and is 3 dati ve a, an ay > 
{trator.'  - 6 | 
The ordinary mall not have ation: =o: treſpaß 
for carrying away goods before he, hath actual 
poſſeſſion of them, (as executors or; ad mini- 
ſtrators may have, ) but before poſſeſſion the or- 
dinary may ſue for them in the ſpiritual court; 
and the ordinary ſhall not have action; of debt 
as ordinary. Vide Alas Ca. e Rep. Sir Jobe N 
. caſe. (+ — oy aibio ? 
Where a dan as gerieral receiver: retained. one 
in the ſervice of his maſter, taking for is ſala- 
ry 107. per Annum by deed: in this caſe, 4 
though the maſter, might wage his Ley, yet the 
receiver Who was made adminiſtrator was charg- 
ed in debt for the b n for that he was pꝛi-⸗ 
vy te the retainer by his teſtimony by his bill 
But ↄtherwiſe it is where the thing remains al- 
ways in nature of an accompt, for which acti- 
on lieth not int an e ee 4 E, 3. 
Meer 3264 10 145. | ang 
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_ Avbminiftrators. _ 

An 4dminiftrator De Boni non may ſue 'obt 
Scire facias, and take execution upon a judg- 
ment had in name of an executor or adminiſtra- 
tor. Stat. 29 Car. 2. 22 & 23 Car. 2. Abridg- 
ment of ſtatutes. Vide 17 Car. 2. cap. 8. "made 
perpetual' by'x Fac: 2. cap. 177. 

The cuſtom of London, that a contract ſhall 
bind the adminiſtrator as well as an obligation, 
is good, although contrary to common law. Co. 
L/ befor Raw ob 

Where divers are made adminiſtrators, they 
have but one joint - intereſt, and therefore one of 
them cannot diſcharge a debt by himſelf in pre- 
judice of the others, as one executor may do, 
as is ſnewed in the ninth chapter of Hern; but 


in ſuch caſe all the adminiſtrators muſt join. 


Hern's Law Conveyances, p. 88. 

If adminiſtration be unduly granted by the 
ordinary of an inferior dioceſs, the party griev- 
ed cannot have a prohibition at the common 
law, but he muſt appeal to the metropolitan or 
archbiſhop of the province, from thence to the 
court of delegates; for the Stat. of 21 Hen. 8. 
doth not ſay, That the adminiſtration ſhall be 
committed to the next of blood, or elſe the ad- 
miniſtration to be void; but that it ſhall be 
granted on ſuch a pain, and ſo it doth not take 
away the cognizance of the caſe from the eccle- 
ſiaſtical judge. Meriton's Touchſtone of wills and 
tetaments, p. 227. ſe. 36r. 5 | 

If one die inteſtate, and the ordinary grants 
adminiſtration to a ſtranger, and the next of kin 
[ues a citation out of the ſpititual court to have the 
adminiſtration revoked, and * the ſuit 
the adminiſtrator ſells the goods to defeat the 


next of kin, and then the letters of adminiſtration 
| granted 
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17 Car. 2. cap. S. 
Vide hic ante Po 
123 & 117. 


Adminiſtratoꝛs. 


granted to the ſtranger are revoked, and ade 
null by ſentence; yet in this caſe the ſale by 
the firſt adminiſtrator is good. But if the next 
of kin had appealed to have the adminiſtration 
reyoked, and pending the appeal the firſt ad. 
miniſtrator ſells his, goods; then, in ſuch caſe, 
the ſale is void. And ſo nate the difference be- 
tween a ſuit by citation to revoke a former ad. 
miniſtration, and an appeal; for an appeal doth 
ſuſpend the former ſentence. 37 Eliz. B. R 
Packman's cafe, Co. 6 Li. fo. 8. 
Ik the ordinary knowing that there is a teſts 
ment, and an executor named 'therein, will not- 
withſtanding grant adminiſtration of the deces- 
Ted's goods, not having firſt called the executor 
before him to prove the will, or to refuſe of 
accept the executorſhip; then, in ſuch caſe, 
when the executor ſhall prove the will, he may 
ſue the adminiſtrator in an action of treſpaſs, 
notwithſtanding the adminiſtration granted by 
the ordinary. Swinb. part 6. ſets: 2. 

If an executor in an action brought by him 
recovereth, and afterwards dieth- inteſtate and 
then adminiſtration of the goods of the firſt te- 


ſtator is committed to J. S. in this caſe J. S. be- 


fore the Stat. 17 Car. 2. could not ſue out es- 
ecution upon ſuch recovery, but was to begin 
anew; becauſe he comes in paramount to the 
executor, and claims immediately from the firſt 
teſtator. But ſee now the late act made at O- 
ford, 17 Car. 2. for avoiding of unneceſſary ſuits 
and delays, it ſtands on continuance for five 
years, and from thence to the end of —_ 


rn — nr. — — n 2 m n 


rere 


Adminiſtratoꝛs. 
ſeſuon of parliament, Sc. Co. 5 Rep. g. Brude- 
nes caſe. 12.246 


An adminiſtrator is not liable to an action for 


a debt upon a contract of the inteſtates. Micb. 


30, 31. El. B. R. Hugbſon's and \Wbb"s caſe, 
Cro. 1 part. | | +... + 
But if the adminiſtrator after the inteſtate's 
death promiſe to pay ſuch a debt, if there be a 
conſideration to ground the action, it is bind- 
ing. As thus: The huſband was indebted to a- 
nother man upon a contract for beer, * e 


inteſtate; the wife took adminiſtration, and af- 


terwards aſſumed upon herſelf to the ereditor, 
that if he would deliver her ſix barrels of beer, 


ſhe would not only pay for them but her huſ- 


band's debt alſo. In this caſe it was adjudged, 
that judgment ſhould be entred de Bonis propriis 
generally, for it became a charge by her on 
act; and by her promiſe as adminiſtratrix ſhe 
hath made it her own debt Trin. 37 Zliz. B. 
R. in Wheeler's and Colliers caſe, Cro. 1 part 
Rep. 1 WOES 
An adminiſtrator may bring an action of treſ- 
paſs or trover, and converſion for goods taken 
away before he obtained the adminiſtration; for 
the letters of adminiſtration ſhall relate to the 
time of the inteſtate*s death, and not to the time 
of granting them. M. 1652. B. R. Longe and 
Hebb's caſe. Vide ante p. 48. Wentw. 
Note, That the ordinary may call the admi- 
niſtrator to account, but he cannot force him to 
make diſpoſition of the ſurpluſage of the inte- 
ſtate's:goods after debts paid, by the true mean- 
ing of the 21 H. 8. c. 5. But what remains 
ſhall go to the adminiſtrator, in caſe there be 
any more debts to pay, which as yet are not 


come 
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com̃e to his knowledge; and if the ordinary vil 
meddle to cauſe a diſpoſition to be made, a þro- 
hibition will be granted againſt him, if the ad: 
miniſtrator requeſt it. M. 6 Car. 1. B. R. L. 

van's caſe, Cro. 3 part. a 
An adminiſtrator accompted before the or- 
dinary, and proved payment by one witneſs; 
and becauſe. the ordinary would not allow of 
proof by one witneſs, but did excommunicat 
the party for want of proof, a prohibition wat 
thereupon granted; and the book ſays there, 
that the juriſdiction of the ſpiritual court is no 
taken away by the prohibition; but their -pro- 
ceedings only. P. 2 Car. B. R. Bellamy and 
Alden's caſe, Latches Rep. fol. 117. 
Note, That a man may die partly teſtate, 
and partly inteſtate, by the laws of this realm, 
though it is contrary to the civil law; and this 
he may do not only in reſpect of time, but all 
in reſpect of goods and place: for if a man have 
s in divers dioceſſes, he may make exect- 
tors of his goods in one dioceſs, and die inte- 


tate, as touching his goods in another diocels; 


or if a man make one executor particularly of 
a certain portion of his goods, the executor 1s 
only ſo far chargeable with the payment ofthe 
debts and legacies of the teſtators, as the porti- 
on of the goods to him allotted do extend unto; 
and as touching the reſidue of the teſtator's 

ods, if there be not another executor appoint- 
ed, then for ſuch goods he is faid to die inte- 
itate, and adminiſtration may be raken of them. 
Bro. Execut. num. 2. & 154. F.N.F. num. 20. 
eod. Tit. Plo. Co. In Fox and Griesby' s caſe; Swind: 


part 4. ſect. 18. aum. E 
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Adminiſtratoꝛs. 
Where an appeal is made, and the firſt ad- 
miniſtration is confirmed, then the uſe is to ſend 
back the cauſe to the court from whence it came 
by appeal; but when the firſt ſentence is re- 
verſed, then the firſt court is ouſted of its juriſ- 
dition, and the court which reverſes it ſhall 
commit the adminiftration de novo. P. 1 Car. 
1. B. R. Reeve and Denny's caſe, Latch 83. 
Appeals in caſes teſtamentary, matrimony 
and tithes, muſt be ſued from the archdeacon 
or official (if the matter be there commenced) 
to the biſhop of the dioceſs, and from the bi- 
ſhop dioceſan or his commiſſary, in ſuch caſe 
(or when the matter is there commenced) with- 
in fifteen days after ſentence given to the arch- 
bihop of the province, and no farther, but there 
to be definitively adjudged. See Num. 368. 24 
H. 8. c. 12. Wing. Abr. Stat. Tit. Appeals to 
Rome, num. 5. Co. 4 I»ft. fol. 339. Vide 24 H. 
8, cap. 12. E . 
When the cauſe is commenced before the arch- 
deacon or commiſſary of the archbiſhop, the 
appeal may be made (within fifteen days after 
ſentence given) to the Coùrt of Audience of the 
ſaid archbiſhop, and from thence within fifteen 
days after ſentence there, -to the archbiſhop 


himſelf, and no further. When the cauſe is 


commenced before the archbiſhop himſelf, it 
was to be determined there without further ap- 
peal, by the Stat. 24 H. 8. c. 12. Ving. Abr. 
Mat. Tit. Appeals to Rome, num. 6. 

But ſee the Stat. 25 H. 8. where it is added 
further, That appeals ſhall be from the archbi- 


ſhop's courts to the king in his chancery, where 


2 commiſſion ſhall be awarded under the 


Great ſeal to certain perſons to be named by the 


Dd King, 
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| Adminſffrato2s. 


King, for the determination of the appeals, ar 
from thence no further; and theſe commiſſi 
ners are called delegates, becauſe they are de 
gated by the King's commiſſion. Co. 4 Inf. j 


339, 340. 25 H. 8. c. 19. 


When the cauſe or ſuit concerns the-king 
the party grieved may, within fifteen days aft 
ſentence given, appeal from any of the fa 
courts eccleſiaſtical to the higher convocation 
houſe of that province, and no further; an 
there to be finally determined. 24 H. 8. c. u 
Co. 4 Inis. fo. 323%, &c. | 

Appeals from places exempt, which were be 
fore to the See of Rome, ſhall be into the cha 
cery ut ſupra, and not to the archbiſhop; ad 
ſhall be determined by the delegates. 25 H. 
c. 19. Co. 4 Inſt. fo. 340. | 

But note, That where it is ſaid in the cak 
aforeſaid, upon the Stat. 24 C 25 H. 8. tha 
the ſentence ſhould be definitive upon certain 
appeals there mentioned; yet notwithſtanding 
the King, as ſupreme head, upon complaintto 
him made, may grant a commiſſion of revien, 
for ſo the pope uſed to do as ſupreme head; 
and the ſame power which the pope had far- 
merly, doth now of right belong to the crown, 
and is annexed thereunto, by the 26 H. 8. c. 1. 
and 1 Ekz.c. 1. And ſo it was reſolved, 7. 
39 Eliz. B. R. where the caſe was, that ſentence 
being in an eccleſiaſtical cauſe in the country, 
the party grieved appealed to the archbiſhop, 
where the firſt ſentence was affirmed; from 
thence he appealed to the delegates, before whom 
both ſthe former ſentences were repealed, and 

made void by definitive ſentence z and —_ 


3 . 


Adminiſtrato2s. 

he queen, as ſupreme head, granted a commiſſion 
f review ad revidendum the ſentence of the de- 
gates. Co. 4 nfs. 341. | 

If the teſtator make A. B. executor after the 
xpiration of five years after his death, or he 
loth make A. B. executor for and during five 
cars after his death; this aſſignation is lawful, 
d the ordinary may commit the adminiſtrati- 
of the deceaſed's goods in the mean time to 
he next of kin; during which time the act of 
te adminiſtrator is good, and cannot be avoid- 
| by the executor afterwards ; and the ordi- 
ary may alſo commit the adminiſtration of the 
eceaſed*'s goods unadminiſtred by the execu- 
r after the expiration of the time of the exe- 
torſhip, where A. B. is appointed executor 


for a time. Swinb. part 4. ſer. 17. Vide 
e Ventw. p. 10. 
One of the half- blood is in as equal degree 


{ kindred to have the letters of adminiſtration 
"mmitted to him, as one of the whole-blood 
She's Rep. fo. 74, 75+ Hill and Bride's caſe, 
þ 102, | 

If the ordinary take any reward or fee for 
eferring of any one perſon before another to 
e adminiſtration, it is bribery, and puniſhable 
ith a fine and impriſonment at the King's plea- 
5 and frequently loſs of their place. Co. 3 
N. 148. 

A truſt for raiſing money for a feme ſole, if 
m e marry with the conſent of the truſtees; and 
im not, then to ſuch perſons as the truſtees ſhall 
ame; and for want of ſuch nomination, then 
 themſelvesz decreed in chancery, to enure to 
adminiſtrator of the feme ſole. Caſes in 


bancery 58. Fleming againſt Walgrave. 
Dd 2 Who 
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29 Car.? . cap. 3+ 
. 25. 


Adminiſtratoꝛs. 
Whom the ordinary ſhall appoint adminiſtr 


tors, who ſhall have the benefit and be: 
comptable as executors, and take bond for 
formance, and order diſtribution, vide le Stu 
22 & 22 Car, 2. cap. 10. 

That act ſhall not extend to the eſtates 9 
feme coverts that die inteſtate, but that the 
huſbands may have adminiſtration of their pe 
ſonal eſtates. Vide le Stat. 

No adminiſtrator ſhall be cited to render: 
accompt of the perſona leſtate of the inteſtat 
otherwiſe than by an inventory thereof, ung 
at the inſtance of ſome perſon in behalf of 
minor, or having a demand out of ſuch eſtate 
as a creditor or next of kin. Vide Stat. 1 Ji 
2.17. ſe. 6. 55 

If after the death of the father any of hi 
children die inteſtate without wife or childre 
in the life-time of the mother, every brote 
and ſiſter, and their repreſentatives, ſhall ha 
equal ſhare with her. Bid ſe. 7. 

No popiſh recuſant convict ſhall be execut 
adminiſtrator or guardian, but the next of N 
ſhall have it. Stat. 3 Fac. 1. 5. Wing. Abril 
Tit. Crown 41. 

If a man die inteſtate, and a ſtranger tak! 

the goods, the ordinary ſhall not have an 46 
on of treſpaſs for taking them, unleſs he h 
taken them into his poſſeſſion. But the exec 
tor or adminiſtrator before ſeiſure may have 
action of treſpaſs. 3 

The ordinary cannot have an action of deb 
covenant, or any other action which belong 
to the inteſtate, but thoſe to whom the ordin 
ry commits adminiſtration may have all the 
actions, by Stat. 31 E. 3. 11. 


pay 
law: 


| Adminiſtratoꝛs. ? 131 
If the ordinary take goods of the inteſtate 
ut of his dioceſs, he ſhall not be charged as 
ordinary by the act Weſtm. 2. cap. 19. becauſe 
e taketh them in his own wrong. | 
The ordinary hath like intereſt in goods and 
hattels of the inteſtate, as the adminiſtrator to 
hom adminiſtration is committed durante 
inore ætate executoris, ad opus, commodum & utili- 
atem ipfius executoris, & non aliter ſeu alio modo. 
By Stat. 23 Car. 2. all ordinaries, as well as 22 & 23 Car. 2, 
udges of the prerogative courts of Canterbury, 
and York, as other ordinaries and eccleſiaſtical 
judges, having power to commit adminiſtration 
f goods of perſons dying inteſtate, ſhall take 
ufficient bonds of the perſon or perſons to whom 
dminiſtration is committed, with two or more 
able ſureties, reſpect being had to the value of 
the eſtate, in the name of the ordinary, with 
condition, according to the form in the ſtatute. 
And the ordinaries may call ſuch adminiſtrator 
so accompt, and make juſt and equal diſtribu- 
don of what remaineth clear (after debts paid, 
funerals, and juſt expences of every ſort firſt al- 
LMlowed and deducted) amongſt the wife and chil- 
a cten, and childrens children, if any be, or other- 
wiſe to the next of kindred in equal degree, 
coor legally repreſenting their ſtocks, pro uo cui- 
e Mme Jure, according to the laws in ſuch cafes, 
and rules and limitations in the act ſet down; 
eb and to compel the adminiſtrators to obſerve and 
geil pay the ſame by due courſe of the eccleſiaſtical 
Inks, ſaving to every one their right of appeal. 
thel Dd 3 Pro- 
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Adminiſtrato2s,. 


Provided, This act ſhall not prejudice the 
cuſtoms in London, or province of York, a 
other places having peculiar received cuſtoms, 

The ſurpluſage of ſuch eſtates to be diſtriby: 
ted as followeth, viz. one third- to the wik 
of the inteſtate, and all. the reſidue by 
portions amongſt his children, or ſuch perſons 
as legally repreſent ſuch children (if any be tha 
dead) other than ſuch child or children (not be 
ing heir at law) who ſhall have any eſtate by 
ſettlement of the inteſtate, or be advanced by 
the inteſtate by portion or portions equal to th 
ſhare ſhall be allotted to the others by ſuch 
diſtribution, in which caſe the portion is to be 
made equal to the reſt. But the heir at lay 
ſhall have equal part, notwithſtanding any land 
he ſhall have by deſcent, or otherwiſe, _ 

It there be no children, nor legal repreſents 
tives, then one moiety of the eſtate to the wite, 
the reſidue equally to every of. the next of kin- 
dred in equal degree, and thoſe who legally e- 
preſent them. 

No repreſentatives to be admitted among 
collaterals after brothers and fiſters children; if 
there be no wife, then all amongſt the chil 
dren; and if no child, then to the next of kin- 
dred in equal degree, and ſuch who n 
preſent them. 

No diſtribution to be till a year after the 
death of the inteſtate, and ſuch to whom any 
ſhare ſhall be allotted ſhall give bond, with 
ſufficient ſureties in the ſaid courts, that if any 
debts be afterwards diſcovered, or made, then 
to 


Adminiſtratoꝛs. 

refund proportionably towards payment of 
em. 

In all caſes where the ordinary hath uſed to 
rant adminiſtration cum Teſtamento annexo, he 
ay do ſo ſtill, and the teſtator's will therein 
o be performed notwithſtanding the act. 

This act was afterwards continued. Vide le 
at. 23 Car. 2. The ſaid aft was made perpetual, 
1 Fac. 2. cap. 17. ſet?, 
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lebtor and him, obtained other letters of ad- 
niniſtration to the wife and himſelf r No 
wſe of revocation or adnullation of the former 
ters in certain are ſer forth in the ſecond 
tters, and after judgment the ſon by covin, to 
. efeat the execution, releaſed to the debtor all 
e gemands and executions, and afterwards the huſ- 
ad and wife ſue execution, and the debtor 
pon this releaſe ſued an Audita Querela, and 
ad thereupon a Venire facias againſt the baron 
I Nod feme, directed to the ſheriff of London, 
ith a Super ſedeas in it to ſtay execution; and 
de ſheriff returned Nibil habent, and thereupon 
hey appeared and pleaded the matter of covin 
loreſaid, and a revocation of the ſecond letters 
f adminiſtration, by ſentence exemplified under 
Wl Ide ſeal of the ordinary pendant the Audita Que- 
Ig. Sc. and thereupon the parties demur; and 
ll the court were againſt the plaintiffs, and ſo 
0 Wjudged, Mich. procheine ſans aſcun argument. 

Der 339. Pl. 46. bt nn 
944 
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The huſband died inteſtate, his wife had the z, 14 Seo, 2; 
Iminiſtration committed to her alone, and af- £20: 
er took another huſband, and they recovered gull 
debt as adminiſtrators, during which ſuit the 51, pur ante 
n of the inteſtate, by covin between the there is no ſpe- 
cial occupant, 
and which are 
undeviſed, 
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Dublin, ſuppoſing the obligation to be made 


was joined, if the obligation was made in La- 


Adminiſtratozs. 


One Daniel, late citizen and goldſmith . ff 
London, among divers goods and chattels vj Dy 
he had as well in Ireland as in England, had u 
obligation of 80 l. made in Ireland by one loft 
cre a merchant of Waterford in Ireland. Dani bin 
died inteſtate in England, and his ſon * adr 


letters of admminiſtragnn from the archbi 

Dublin, of all the goods and chaitels of his 
ther within that province, and , af.erwards he 
made a releaſe of the ſaid debt, and action there 
upon to the ſaid Lucre. And afterwards the wi 
dow of Daniel obtained from the archbiſhop 
Canterbury other letters of adminiſtration. of 
the goods, chattels and credits within his pro 
vince, and happened to get the obligation; and 
upon that, as adminiſtratix, ſhe ſued Lucte n 


there, viz. In Paroch* beats Marie de Arculu 
in MWarda de Cheape ; and this releaſe was plead: 
ed in bar, and the truth was, ut dicitur, that the 
obligation was made in London, and remainec 
there ever after. And alſo the obligee died a 
Dunſtable in Com* Bedford, and thereupon nd 
withſtanding the ſaid adminiſtration and releaſe 
in Ireland, the ſaid Lucre the defendant ougbt 
to anſwer to the ſaid action as above brought in 
London per Opinionem Curie. And iſſue was 
taken if the obligation was made and remain- 
ed in London at the time of the debt, or in Iii. 
land; but the iſſue by the folly of the pleadet 


don, viz. In Paroch* beats Marie de Acubus in 
Warda de Cheape, and the truth was, that is was 
In Parach* ſandti Foſteri in Warda de Farindn 
infra, and not 1n Paroch* & Warda predit?, _ 

0 


Adminiſtratozs. 
ſo found by the jury; Et ideo non Babuit judieium. 
Dyer 305. Pl. 38. 

Where the executor dieth before the probate 
of the. will, his. executor 3 not to take upon 
him the execution of the firſt teſtament, but the 
adminiſtration of the goods of the firſt teftator 
with the teſtament annexed is to be committed 
to the executor, of the executor, if the reſidue 
of the goods of the firſt teſtator (the legacies 
being paid) were bequeathed hy his laſt will to 
the firſt executor, or to ſuch other perſon or per- 
ſons, to whom the ſaid reſidue was bequeathed, 
or elſe to the next of blood to the firſt teſtator 
demanding the ſame; and this ¶ Ex relatione doc- 
toris Drury, Judicis Curie Prerogativæ Cantuari- 
er) is the uſe and cuſtom of the ſaid court, and 
agreeable to law; to which the court hve cre- 
dit. Dyer 372. Pl. 8. ih 4 

Although the executors; are not named i in an 
obligation, yet the law will charge them, for 
that they repreſent the eſtate: of the teſtator: 
ſo the law is the ſame of adminiſtrators, but the 
heir ſhall. not at any time be charged without 
expreſs. mention of the heir. Der 23. Pl. 142. 
Vide ante Wentw. 38. 

Adminiſtrator. fells a term, ſome years after 


an executor appears, and made oath in the arch- 


biſnop's court, that he never heard of the te- 


ſtator s will, and renounceth, and the ſale of 
the term was adjudged void; for the granting 
of adminiſtration by the ordinary i is void where 


there is an executor named. But this may be 
inconvenient z for then it cannot bi ſafe to pur- 


chaſe under an adminiſtrator. ' 2 Mod. Rep. 146. 


Abraham againſt Cunningham: Fide poſt. p. 1 = 
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The archbiſhop ſhall grant adminiſtration of 
the ou of one dying inteſtate beyond ſex 
Rolls go8. 

Ad minifiration granted by a commiſſary by 
ing a bachelor at law, and not a doctor of lay, 
is good notwithſtahding the ſtatute of 37 H. c. 17 
which is in the affirmative, that doctors of the 
civil law may be commiſſaries though they are 
married, but is not in the negative that no other 
be commiſſaries ; and if a bachelot could not be 
commiſſary, yet acts done by him as commil- 
ſary are good till avoided by ſentence: and the 
court held, that if letters of adminiſtration be 
granted to one, and after granted to another, 
by this the firſt are not avoided, except by ju- 
dicial ſentence. Cro. El. 31 Ly 5 Hill. 30 E. 
Prat. v. Stocke. 

If an appeal be to judges delegates to rejjd 
the probate of a will in an inferior dieceſs, they 
may examine the appeal, and repeal the ſentence 
for the will, and adjudge he died inteſtate, but 
cannot grant adminiſtration to whom it belongs, 
but that muſt be done by the king: Bulftr.'2, 3, 
4. This is intended where there was a former 
appeal to the archbiſhop ;- ſo if after ſuch ap- 
peal to the delegates, there had been a further 
appeal to the king in the court of chancery, by 
the ſtatute of 25 H. 8. c. 19. and the will had 
thereupon been alſo dif ad, the adminiſtra- 
tion is to be granted of the inteſtate*s goods by 
the king. Mich. 24 Elix. in Banco. Godbolt. 

Brown made his will in writing, and confti- 
tuted D. and three others his executors in truſt 
for M. B. an infant, and died; adminiſtration 


with the will annext was granted to D. one of 


thoſc 
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Adminſftrato2s. 
thoſe executors, D. by his will makes the plain- 
tiff his executor and dies, and adminiſtration with 
Brown's will annext is granted to Munn the de- 
fendant during the minority of the ſaid M. B. 
and to the uſe of M. B. and Munn puts in a ca- 
veat againſt the plaintiffs proving the will of 
D. until Munn by force of a commiſſion grant- 
ed to him had appraiſed the goods of D. and 
had inſpected all his books, papers and wri- 
tings ; the plaintiff appealed to the delegates, 
where Munn put in his allegations z and all this 
matter being ſuggeſted and read in B. R. a Man- 
damus was prayed and granted to compel the 
judge of the prerogative court, that the plain- 
ff might prove the will of D. R 236, 


237. See F. N. B. 200. That a writ lies to com- 
pel the mayor of Oxford, or any ordinary to 


prove a will. 8 

Adminiſtrator of J. S. brought debt upon a 
bond, and obtained judgment, and afterwards 
the adminiſtration is revoked, yet the plaintiff 
proceeded and took the defendant in execution: 
by motion the defendant was diſcharged, and 
the execution was void; for when the ground 
of his ſuit is overthrown, viz. his commiſſion, 
he hath no authority to proceed further, and the 
execution itſned without warrant. 1 Brownl. 91. 
Barnhurſt and Yelverton. Yelv. 82. 

Adminiſtrator releaſeth all actions, afterwards 


the adminiſtration was revoked and declared 


void by ſentence ; the releaſe is void. Throck- 
norton and Hobby. * 


Admi- 
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„ Adminftkeuto ze. 
Adminiſtrator during the minority of an exe. 
cutor ſhall 'be named adminiſtrator of the goods 
of T. C. duting the minority of the executor of 
the faid 7. C. late executor of E. C, and ſhal 
not be named adminiſtrator of the goods of 
EZ. C. not adminiſtred by 7. C. But had the in- 
fant been defendant, he ſhould have been named, 
but exetutot of the executor for the reſt follows, 
but the committing of adminiſtration is of both, 
Hobart 246. Morton caſmſ. 
At action was brought igaioſt the defendant 
as adminiſtrator during the minority of J. $. and 
the plaintiff ſhews in His count, that the ſaid 7; 
S. at the time of the writ was, and yet is, un- 
der the age of 21 years ; and verdict pro Nur. 
But judgment was arreſted, for the declaration 
was ' inſufficient, becauſe the adminiſtration 
ceaſeth at 17, ſo that he may be 18, 19,.0r 20 
years of age, and yet the adminiſtration ceaſeh, 
and fo doth the action againſt ſuch adminiltra- 
tor according to the reſolution in Pigot's caſe. 
2 Brotunl. 247, 248. Brownhead and Spencer. 
Lake declared as adminiſtrator of N. during 
the minority of the executor of N. (with the 
will annext) brought debt upon a bond made 
by the defendant to N. but did not ſhew in the 
declaration exprefly, that ſuch adminiſtration 
was committed to the plaintiff, and he brought 


in court Literas Teftamentarias, not ſaying, L. 


teras Adminiſtratorias. After verdi& judgment 
was' given for the defendant, becauſe the plain- 
tiff had not well entitled himſelf to this action; 
and it was reſolved, that this was not aided by 


a0) 


Auminiſtratozs. 
any ſtatute of jeofails, though after verdict. 
Jones Tool n ei anti e Ms n Serie 
In debt on a bond againſt J. and his wife as 


by the wife after the inteſtate's death, and on 
that iſſue found pro Quer. Judgment was, Quod 
recuperet Debitum againſt them De bonis Tefta- 
joris, & i non, &c. the damages De bonis pro- 
iis. Per Curiam : The judgment is well given. 
1. Although the plea be falſe, yet he is altoge- 
ther a ſtranger to the teſtator, and therefore the 
judgment ſhall be only De Bonis Teftatoris, as 
where he pleads fully adminiſtred, which is falſe 
in his own conuſance. 2. Although. the wife 
hath not any goods during the coverture, yet 
becauſe the huſband ĩs only charged in reſpect 
of the wife, and ſhe might have goods if ſhe 
ſurvived, and execution. might be taken againſt 
her; the judgment is good. Cro. Fac. 191. 
Tobns and Adams, Mich. 5 Fac. B. K. 

A prohibition was prayed to the admiralty 
(among other reaſons) becauſe a ſuit was brought 
there by the huſband as adminiſtrator of his 
late wife, who died inteſtate, wha; was execu- 
trix of J. S. her firſt huſband, upon a ſtipula- 
tion of 2001. penalty made to J. S. whereas 
that ſuit ſhould be by the adminiſtrator of the 
goods of J. S. not adminiſtred by his late exe- 
cutrix, and the proceedings in the admiralty 
were ſtayed by the conſent of the executrix's 
ſecond huſband, who was plaintiff in the admi- 
ralty. Hardres 473. | | 


I will that VV. ſhall; be my adminiſtrator, or 
have adminiſtration .of my goods with N. my 
executor: by this V. and NM are joint executors: 
21 H. 6. 6. vide ante Wentw. p. 9. 5 


adminiſtrattix, the defendant pleads payment 
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Adminiſtratozs. - _ 
A. is cited to prove the will, and does not 
come in, and adminiſtration is granted to N. of 
B. if after A. proves the will, the adminiſtration 


granted to N. immediately ceaſeth ; but all lay- 
ful acts done by N. before ſuch probate binds 
A. and yet if adminiſtration had been granted 
to N. without citing the executor to prove the 
will, or before the time given to A. to prove it, 
then no act of ſuch adminiſtrator would bind 
the executor. 3 H. 7. 14. : 

Sir T. H. was poſſeſt of divers leaſes, and had 
iſſue V. and T. his ſons, and makes V. his ex- 
ecutor, and dies, and his will run thus: All tbe 
reſidue of my goods, debts and legacies being paid, 
I give to my executor. V. marries, proves the 
will, and makes election to have a tenement 
parcel of the demeſnes as legatee, and dies inte- 
ſtate before debts paid; the wife of V. ſhall have 
the adminiſtration and not T. the ſon. So if ex- 
ecutor die before probate, his executor may not 
take upon him the execution of the firſt teſta- 
ment, but adminiſtration ought to be delivered 
to him to whom the goods are 


Hinſon and Button, Dyer 372. Jones 225. 


Audita Querela, an adminiſtrator recovers da- 
mages in an action of Trover and Converſion for 
s of the inteſtate taken out of the poſſeſſi- 

on of the adminiſtrator himſelf, then his admi- 
niſtration is revoked; and the queſtion was, 
whether he ſhall have execution of the judg- 
ment notwithſtanding the revocation of his ad- 
miniſtration? Saunders: I conceive he cannot, 
for the adminiſtration being revoked, his autho- 
rity is gone. Dr, Drurie's caſe in the 8th Rep. 
| 19 


bequeathed, 0- 
therwiſe to the next of blood. 2 Rolls Rep. 158, 


is pl: 
took 
take « 
admir 
own t 
clared 
ed the 
Cro. | 
own en 
goods 
tor, ar 
be cha 
in thi: 
ſhall þ 
ation 
been r 
becauſ 
Gur? v. 
& Dar 

It h 


Wave a 
to plea 


nd pr 
han th 
iſe, t 
opriis 
leadin 


The 


ahn B 


Wins | 


e boni 
Aecutie 


x. 8 


utes th 


nds, 
burt f. 


Adminiſtratozs. 

is plain, and there's a precedent in the new 
book of entries 89. Barrel: I conceive he may 
take out execution, for it is not in right of his 
adminiſtration ; he lays the converſion in his 
own time, and he might in this caſe have de- 
clared in his own name; and he cited and urg- 
ed the reaſon of Packman's caſe, 6 Rep. and 1 
Cro. Keeling: He might bring the action in his 
own name, but the goods ſhall' be aſſets. If 
goods come to the poſſeſſion of an adminiſtra- 
tor, and his adminiſtration be repealed, he ſhall 
be charged as executor of his own wrong : now 
in this caſe the adminiſtration being repealed, 
ſhall he ſue execution, to ſubje& himſelf to an 
action when done? Twiſden; I think it hath. 
been ruled that he cannot take out execution, 
becauſe his title is taken away. Judgment per 
Cur” verſus Defendentem. Mod. Rep. 62. Turner 
Davies. 

It hath been ſaid, that executors could not 
wave a term, (though if they could they ought 
to plead it ſpecially) for it is naturally in them, 
nd prima facie is intended to be of more value 
han the rent; if it ſhould fall out to be other- 
ile, the executors ſhall not be liable de Bonis 
reprize, but muſt aid themſelves by ſpecial 
leading. Mod. Rep. 16. Anonymus. 

The plalntiff had judgment in debt againſt 
ſabn Brooks the inteſtate, and took out a Fiert 
&ias bearing date the laſt day of Trin. term, 
boni & catallis of John Brooks; before the 
aecution of which writ Jobn Brooks dies, and 

iz. Brooks adminiſters; the ſheriff*s bailiff exe- 
utes the writ u the inteſtate's goods in her 
nds. Upon this, ſerjeant Baldwin moves the 
urt for reſtitution; for that a Fieri facias is 
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a commiſſion, and muſt be ſtrictly purſue MW .. . 
Now the words of the writ are, de Bonis of Jah Det 


| Brooks; and by his death they ceaſe to be tor 


goods. The plaintiff will be at no prejudice; |edgec 


the goods will (till remain liable to the judg I Ctute 
ment, only let the execution be renewed by Stirs that it 


facias, to which the adminiſtratrix may ple NL. 


But by the 29 ſomewhat. Vyndbam: The property of the good At 
Car. 2. the goods are ſo bound by the teſte of the writ, as that i Vere 


are only bound 


from delivery of 
execution to the 


ſheriff, which 


Stat, was made any plea, Why ſhould we take care that the al 
in tavour of cre miniſtrator ſhould have time to plead ? And 


ditors; there- 
fore as to the 
y they are 
mb from the 
teſte ſtill. 


ſale made of them bona fide ſhall be avoided; em 


and fince the inteſtate himſelf could not han af 
own 


o One 
of tze 
Action, 
tor m. 
Rep. 2 


that opinion was all the court, after they bal 
adviſed with the judges of the King's Bench, 
who informed them that their practice was as 
cordingly. But Yaughan ſaid, that in his opini 


on it was clearly againſt the rules of law. But An 
they ſaid there were caſes to this purpoſe Mr ad! 
Cro. Car. Rolls. Moor, and Modern Rep. 18 Porter, 
Ferrer and Brooks adminiſtrator of Jo. Brooks. 7. 
A man dies leaving iſſue by two ſeveral ven Ad 
ters, viz. by the firſt three ſons, and by the | half-b 
cond. two daughters; one of the ſons dies inte the pr 
ſtate, the elder of the two ſurviving broth Wiole- 
takes out adminiſtration ; and Sir Lyonel Fenki pealed 
judge of the prerogative court, would comp on thi 
the adminiſtrator to make diſtribution to I that tt 
ſiſters of the half-blood. He prayed a prohibih Ste © 
tion; but it was denied. upon advice by all blood 
judges; for that the ſiſters of the half-blood ſolved 
being a-kin to the inteſtate, and not in rem know! 
ori gradu, then the brother of the whole bloc Cale, 
mult be accounted in equal degree. Mod. Ri his po 
209. Smith's caſe. | . Weelt 
$4.44 | | Pet folved 


grant 


; Adminiſtrators; 143 
Debt upon an obligation againſt an admini- 
ſrator; the defendant pleads a ſtatute acknow- 
kdged by the inteftate to the plaintiff, which 
ſtatute is yet in force. The plaintiff replies, 
that it is burnt. The defendant demurs. Med. 
Rep. 186, 187. Buchly and Howard. 
A great inconvenience would enſue, if men 
were allowed to adminiſter as far as they would 
themſelves, and then to ſet up a beggarly ad- 
miniſtrator; they would pay themſelves their 
own debts, and deliver the reſidue of the eſtate 
to one that's worth nothing, and cheat the reſt 
of tze creditors. If an adminiſtrator bring an 
ation, it is a good plea to ſay, that the execu- 
tor made by the will has adminiſtred. Mod. 
Rep. 213. Parten and Baſeden's caſe. « 
An executor's refuſal before the ordinary at- 
ter adminiſtration, is a void act. Mod. Rep. 213. 
Parten and Baſeden's caſe. Vide ante Wentw. p. 
37. 
Adminiſtration was granted to the ſiſter of the 
half-blood of the inteſtate; and her huſband, by 
the prerogative court, and the brother of the 
whole-blood fued there to have the letters re- 
pealed; and upon motion for a prohibition, ups 
on this ſuggeſtion it was agreed by the court, 
that the ſiſter of the half-blood is in equal de- 
gree of kindred with the brother of the whole- 
blood within the ſtatute. And ſo it was re- 
ſolved, 1 Car. between Glaſcock and Wingate, 
known by the name of juſtice Jelverton's man's 
caſe. And if the ordinary hath once executed 
his power according to the ſtatute, he cannot re- 
peal the letters upon a citation; but it was re- 
ſolved, that the ſtatute was not obſerved in the 
grant of the letters in this caſe, becauſe the 
Ee huſ- 
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huſband who is not of kin to the inteſtate j 
Joined with the wife; and if ſhe ſhould die he: 
fore him, he ſhould continue adminiſtrator + 
gainſt the meaning of the ſtatute. And forthi 
cauſe a prohibition was denied; but it was ſaid, 
that if it had been granted to them only during 
the coverture, perhaps it might have been good, 
becauſe the huſband might have adminiſtred 
during the coverture, though it had been grant: 
ed to the wife only. Selc caſes 36. Brown ani 
Wood. | 

Executors ſhall be intended conuſant of al 
contracts of the teſtator, as well contingent x 
certain. Select caſes 38. Ecles v. Lambert. 

Executors where chargeable in the Deer & 
Detinet, where in the Deiinet only. Vide Self 
caſes 43. Roſton v. Cordrye. 

In an action of debt brought by an admini- 
ftrator the plaintiff declares of letters of admi- 
niſtration granted to him per Carolum Regen, 
Sc. without ſaying debito modo, Fc. and upon 
a demurter to the declaration it was adjudged 
good, becauſe the king hath univerſal juriſdic. 
tion here. Select caſes g3. Hobſon ver ſ. Will. 

Letters of adminiſtration of the goods of Sir 
Jobn Lamb inteſtate, were committed by the 
prerogative court to the wife of Hill, being neat 
to the inteſtate ; and upon a ſuggeſtion of a ſui 
there, by others of equal degree, for a diſtribu- 
tion of the goods of the inteſtate, according to 
agreement made by the adminiſtration, as was 
pretended. Hale prayed a prohibition, and it 
was granted; for the ſtatute wills, that admini- 


ſr.cion be granted to the next of kin, for their 
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Adminiſtratozs. | 
advantage; and when the ordinary, Cc. hath 
once executed his power according to the ſta- 
tute he cannot alter it, nor hath any power to 
compel the adminiſtrator to make diſtribution 
notwithſtanding the agreement. And Hale ſaid, 
That the court there threatened to repeal the 


tters granted, unleſs he would bring in a true 


inventory of the eſtate of the inteſtate, and give 
4 true accompt of her adminiſtration z''to which 


Roll anſwered, That the court there may cite 


her to bring in an inventory, and to give an ac- 
compt; but if it appear that they go about to 
repeal the letters for not doing of it, you ſhall 
have a "prohibition, which was not denied 
by Bacon. And Hale would have had a prohi- 
bition againſt all the couſins, as well thoſe that 
ſued there as others; becauſe the proceedings 
there being cre tenus, the reſt may join in the 
ſuit when they will, but the court denied to 
grant any prohibition, Qui timet, Ec. Select caſes 
56. Hill & Uxor verſus Bird, & alios. 

Where part of the arrears demanded were 
due in the time of the teſtator, and part after 
his deceaſe, the action in the Detinet was good 


for the whole, as well as if all had been due 
after the death of the teſtator. And that after 


a verdict Quod non Detinet, the land ſhall not 
be intended of any value, as it is well known in 
theſe times, in many places, lands have been 
of no value, and yet the executor as it is liable to 
the rent as far as he hath aſſets, and clearly if 
he hath aſſets he cannot wave his term. Select 
caſes 76, Corniſb verſus Cowſey. 
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Paſ. 1 Jac.in Debt againſt adminiſtrator, the point upon de 


you | in tha 
5 der err murrer by the defendant was, whether the plain "Hp 
. an admi- tiff ought to ſnew the name of him who grant. Ad 
fed, "becanſe he ed adminiſtration to the defendant. Sis, who "IP 
does not ſhew demurred, cited Cro. Zac. 10. Caſe de Wade & ter, t 
— Atkinſon, 11 H. 4. 71, 72. Vet. Iutrat. 300 a niſtra 
mitted, for be 202. Cur. The allegation by the declaration tha 9305 
— mea 2 adminiſtration was committed to the defendan ral 
whole means be Debita juris forma ſufficeth, without ſhewing ly U; 
e. bac be n fo,” what ordinary. Judgment pro Quer. Sir Th the & 
ro. Jace . 40. Janes 1. Tbenold verſus Baily. 1 due 
The defendant pleaded as adminiſtration con Ano 

mitted, and that he retained for ſatisfaction g dice 

a debt due to him by obligation; upon which by ir 

the plaintiff demurred, and ſhewed, that it dat had v 

not appear that adminiſtration was committe ER 

to the defendant, and then he had no colour oc: 

retain. Judgment pro Quer'. for the plea inſul * 

ficient. Sir Tho. Jones 23. Caverly verſus Elliſn ed th 

The plaintiff declared as adminiſtrator during this @ 

the minority of ſix, and ſheweth that five wel eg + 

under ſeventeen, and that the ſixth had attain band 

ed eighteen. The defendant demurred. Fa „ue 

pro Quer. The declaration is good notwithy bis | 

ſtanding the caſe of Pigot, 5 Co. F. 29. For that ſtrati 

caſe was adjudged according to the uſage of the good 

judges of the ſpiritual law then in uſe, but nos foit 

by the Stat. of 22 & 23 Car. 2. cap. 1 1. the las ly by 

is altered in that point, and no adminiſtratic the l. 

may be granted, but to perſons of the age of 21 ſold | 

years; for the ſtatute requires bond to be give he'd 

by the adminiſtrator which may not be by at hi 

infant. Cur* contra. The adminiſtration is deter . 

mined, and the ſtatute hath not altered the la the l 


in 


Adminittratozs. 
in that point. Judgment quod nil capiat per bil. 
lam. Sir Tho. Jones 48. Joyner verſus Wats. 
Adminiſtration granted before the renuncia- 
tion of the executor, although he renounce at- 
ter, the renunciation ſhall not make the admi- 


niſtration good by relation, for it was void, not* 


voidable only. 10 Co. 62. a. Sir Tho. Jones 73. 
Abrabam verſus Conning bam. Vide hic ante p. 135. 


Upon Scire facias out of the chancery againſt Vide ante 155. 


the defendant as adminiſtrator for 8007. debt 
due by his inteſtate, upon a recognizance ac- 


oft 


knowledged before Sir Jobn Keiling, chief ju- 


ſtice of the King's Bench; it was returned, that 
by inquiſition it was found, that the defendant 
had waſted the goods of the inteſtate, and con- 
verted them to his own uſe to the value of the 
ſaid debt; upon which the defendant appeared 
and traverſed that he had waſted, and iſſue join- 
ed thereupon, and ſpecial verdict was found to 
this effect, that before adminiſtration commit- 
ted to the defendant, 7obn Hope took into his 
hands all the goods of the inteſtate (ultra 2207, 
value) and had diſpoſed and converted them to 
his own uſe. That the defendant after admini- 
ſtration ſued the ſaid Hope for recovery of the 
goods, or the value of them, and pendant the 
ſuit; the defendant and Hope covenant mutual- 
ly by articles ſealed by either of them. 1. That 
the ſaid Hope ſhould deliver all the goods not 
fold by him in Specie to the defendant, &c. and 
the defendant covenanted that he would defend 
at his coſts all ſuits, and ſave Hope indemni- 
hed againſt all judgments and damages upon 
the ſaid ſuits z and moreover it was found that 
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Admintſtratoꝛs. 
Hope had not paid any money covenanted ty 
be paid to the defendant, and that the defen- 
dant for non-payment had ſued the ſaid Hope, 
and arreited him, and that he was yet in cuſto- 
dy upon the ſaid ſuit; and moreover that the 


' defendant had waſted the ſaid goods to the ve 


lue of 2201, but as to the reſidue of the goods 
due, which Hope himſelf had poſſeſſed, the ad- 
vice of the court was prayed ; and the queſtion 
in law was, whether the defendant by theſe ar- 
ticles had made himſelf liable to a Devaſtavit 
for the money not paid to him; and after di 
vers arguments, it was reſolved by the court, 
that it was a Devaſtavit, and that the admini- 
ſtrator ſhall be charged, for the property of the 
goods was changed by this agreement, for the 
defendant had accepted of the ſaid covenant, 
for the goods which operated as a ſale by him, 
and otherwiſe Hope ſhall be twice charged, and 
it was the folly of the defendant to make ſuch 
contract. Vide Jelverton, fol. 10. Caſe de Go. 
ring, and Sir Tho, Jones 89. Norden verſus Levit. 
Debt upon obligation by an adminiſtrator, au- 
rante minore etate of an executor cum Teſtamento 
annexo ; the plaintiff declared, naming himſelf 
as aforeſaid, but did not ſhew in the declarati- 
on that auminiftration was committed to him, 
but profert Literas Teſtamentarias, without ſay- 
ing, Literas Adminiſtrationis; after verdict for 
the plaintiff, Pellexfen moved in arreſt, that the 
plaintiff had not intitled himfelf to the action, 
for that he had not alledged that adminiſtration 
was committed to him. Withens. After verdict 
it is aided by the late ſtatute of jeofails. Cur? 
contra; 
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lam. Sir Tho. Jones 193. Lake verſus Thacker. 

Debt againſt adminiſtrator or executor upon 
2 Devaſtavit, there muſt be a judgment too to 
ground the action. Calthrop 2. Burrel verſus 
Richmond and his wife, adminiſtratrix of Jona- 
than Bennet. | 

Hughs adminiſtrator of Charles Hughs of Lon- 
don deceaſed, is plaintiff in a prohibition, and 
ſets forth his caſe upon 21 H. 8. and that the 
inteſtate was poſſeſt of goods and chattels to the 
value of 120004. and died the roth of March, 
1666, and the 10th of April after, he having 
Bona notabilia adminiſtration was committed ta 
bis ſon the plaintiff. That the plaintiff being 
adminiſtrator did give bond with ſureties, and 
that for true adminiſtration the bond is ſtill in 
force, and he faith all the goods do belong to 
the perſon that is adminiſtrator ; and that he 
the adminiſtrator ought to have the full and ſole 
power to diſpoſe the goods, and the remainder 
to himſelf ; and he ſaith, he being no ways com- 
pellable by any law to come to any diſtribution 
of thoſe, goods, he was yet called in to the court 
Chriſtian by the defendant his ſiſter, daughter 
ol the deceaſed. To this the defendant pleads 
ſhe did not proſecute after the prohibition, an 
for a conſultation ſhe takes by proteſtation, that 
the plaintiff is not to have the goods ſolely. 
For plea ſhe. ſaith, that when any perſon dies 
inteſtate, and adminiſtration is granted, the ad- 
miniſtrator is to render accompt; and of the 
lurpluſage, by the ancient law of the kingdom 
to allow every child a reaſonable portion; an 
Ee 4 that 
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Admintſtratoꝛs. 
that there remains of Dr. Hughs, her father 
ſtate, 3000 l. unadminiſtred, and ſhe bei 
daughter unad vanced doth call her brother fx 
a ſhare into the Eccleſiaſtical Court; and up 
this he demurs. | | 
Debt againſt executors; the executors plea 


judgment, and no aſſets ultra. The plaintif 


replies, they are kept on foot by fraud. The 
defendant ſaith, he did not keep the judgment 
on foot by covin ; and becauſe he ſaith not, na 
any of them, adjudged naught. Calthrop 191, 
Richfield and Uxor verſus Udal. 
The teſtator by obligation was bound to the 
plaintiff in 40/. to be paid upon demand, and 
that he required the; teſtator in his life- tim: 


and the defendants, ſince his death to pay, and 


that they have not paid it. The defendant 
plead ſeveral pleas; R. H. pleads in abatement 
that Sir Andrew Corbet died inteſtate, and tha 
the biſhop granted to him letters of admins 
ſtration, and ſaith, that he was never executor, 
but adminiſtrator, and demands judgment of 
the writ, To this it is demurred, becauſe he 
doth not ſhew the letters of adminiſtration. The 
other two defendants ſay, fully adminiſtred on 
the 27th day of March, 1664, and that before 
the ſaid 27th of March, they had no notice ot 
this action brought by the plaintiff, and that 
from and after that time they had not aflets. 
Upon this the plaintiff demurs, and after diyers 
. kgs judgment was given for the plaintiff 
Calthrop 227. Mellor v. R. H. Mary Overim 
V. H. executors to Sir And. Corbet. 


Ti 


Adminiſtrators; 


Title being made to a term by one as admi- 
niſtrator, and no adminiſtration produced, the 
book of the eccleſiaſtical court where it was grant- 
ed being produced, in which was entered the act 
or order of the court for granting of it, it was 
allowed good evidence; and Twiſden ſaid, that 
ſo it was in the caſe of the Earl of Mancheſter. 
Levinz Rep. 25. Garret ver. Liſter, 1 part. Vide 
p 165. poſt. 

By Twiſden and nyndbam juſtices, it was held, 
that where a man dieth inteſtate, having goods 
in ſeveral peculiars, that the. granting of admi- 
niſtration doth not belong to the ordinary of 
the dioceſs but to the metropolitan of the pro- 
vince, for they are exempt from the ordinary 
juriſdiction. Levinx Rep. 78. 1 part. Vide ante 
entw. p. 46. 

Debt for rent as adminiſtrator, the PPS 
dant pleaded, that adminiſtration granted to the 
plaintiff was Debito modo revoked and granted 
to J. S. The plaintiff replied, that he was next 


of kin to the inteſtate, and that he had ſued 
an appeal from the ſaid ſentence; and after di- 


vers arguments in ſeveral terms, it was agreed 
by Kieling and Twiſden, that adminiſtration might 
be revoked for juſt cauſe, as if it were undul 

granted contrary to the ſtatute at firſt, or if the 
adminiſtrator afterwards become diſabled by lu- 
nacy; but it was adjourned, and long depend- 
ed. But afterwards Levinz faith (as he heard) 
judgment was given for the plaintiff, becauſe 
by the appeal the ſentence of revocation was ſuſ- 


pended. Levinz "pk 157. Price v. Parker, 
pars 1 


It 


151 
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It was agreed by all the four judges in the 
King's Bench, that where the ordinary hath 
granted adminiſtration according to the ſtatuts, 
that he may not revoke it without cauſe, be- 
cauſe the grantee hath an intereſt in the goods 
by the ſtatute, which the ordinary may not 
take from him without . cauſe; but for 
cauſe it ſeemed to them all that he might, a 
if the adminiſtrator become lunatick, c. and 
Morton and Wyndbaw ſaid, that the granting 

ndant the caveat was cauſe to revoke it. And 
they ſaid, that the judges delegates are the pro- 
per judges of what validity the caveat ſhall be 
according to their law; and it ſeemed to them, 
that it is as a ſuperſedeas in our law, and that 
as judgment given after it in our law is erto- 
neous; ſo it is in their law after a caveat: But 


be it ſo or not, it is to be adjudged by the de 


legates, who are the proper judges of this mat- 
ter of proceeding in their courts touching a mat- 
ter eccleſiaſtical which belongeth to their courts 
and not to this court, which is not appriſed of 
their forms and manner of proceeding. And 
for that cauſe they held the prohibition ill grant- 
ed, and that a conſultation out to be granted: 
But the court being divided jit remained as be- 
fore as to the prohibition. Levinæ Nep. 186. 
Offley v. Beets, part 1. +. litt 

Adminiſtrator De bonis durante minare ælali, 
J. S. obtained judgment, and in Ssire facias a. 


gainſt the bail he pleaded, that 7. S. was now of 


full ages upon which the plaintiff demurred, 
and adjudged no plea: For this recognizance 
was to the plaintiff himſelf by name; although 


that he had the adminiſtration durante minore 
etate 
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ctate tantum, and the coming of the infant to 


age ſhall not impede the plaintiff to ſue the 


Scire facias againſt the bail. But by Hale, if he 
had taken execution upon the principal judg- 
ment, after the infant came to age, it had been 
a doubt, whether it ought to be ſued by him, 
or by the infant. Levinz Rep. 2. part 37. Em- 
rin verſ. Mompeſſon. 

Where adminiſtration granted to the next of 
kin, when there is a reſiduary legatee, is revo- 
cable or not. See Levinz Rep. 55. 2 pam, 
Thompſon v. Buller. 

It was ſaid by Hale, and by none denied, 
if a man die having goods in the ſeveral pro- 
vinces of York and Canterbury, ſeveral admini- 
tration ought to be committed, and fo it is if in 
England and Ireland. Levinz 2 part 86. Shaw. 
ve. Stoughton, Vide ante p. 46. Wente. 

A was granted, and the admini- 
ſrator poſſeſſed of a term by virtue of it, and 
made a leaſe, then came a citation to repeal this 
adminiſtration; and it was affirmed, of which 
ſentence of affirmation there was an appeal ſued, 
and the ſentence” of affirmation was repealed, 
nd the firſt adminiſtration repealed, and admi- 
niſtration granted to another. By Hale, & to- 
tam curiam, this new adminiſtrator ſhall not avoid 
the leaſe made by the firſt adminiſtrator; for 
hat is no more than a repeal of the ſentence in 
the citation, and ſo of the nature of the fuir in 
the citation, and fo is all one as if the admini- 
ration had been avoided in the ſuit upon the 
tation, and not as if the appeal had been 
bought originally upon the firſt adminiſtration, 
which it had been totally annulled. Zevinz 


2 part 
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2 part go. Semine v. Semene. Co. 6 Rep. Paik. 
man's caſe. 

In a prohibition the caſe was, a man died 
inteſtate having A. B. and C. brothers of the 
whole-blood, and D. E. and F. of the half - blood, 
adminiſtration is committed to A. and the ordi. 
nary would bind him to a diſtribution equally 
between all of the half-blood, and the whole. 
blood ; and it was argued at bar in ſeveral terms 
and for the prohibition it was ſaid, that of af 
of parliament the judges of the common lay 
ought to be judge, and the half-blood is not re 
garded at common law, nor may they be heirthe 


154 


one to the other, nor may the teſtator or inſte 


ſtate be preſumed to have ſo great affection u 
the half-blood as to the whole-blood. There 
fore it is not reaſon that the ordinary ſhould 
give him equal part of his eſtate; and the ſt 
tute law being ſilent, whether the half-blood 
be'of kin, but only appoints the diviſion to be 
between the kin of equal degree, it ought tobe 
determined by the common law, which is of 
kin, and which is the equal degree; and by 
them were cited Fitz. Deviſe 9. 2 Rolls 30% 
And for the conſultation it was ſaid, that thi 
ſtatute being for diſtribution of things teſtamen 
tary only, it ought to be expounded by the 
law; and the brother of the half-blood is bre 
ther, as well as the brother of the whole-blood, and 
Cro. El. 8. 25: Of that our law taketh notice. Ergo, the bie 
Sean x 05 ther. of the half- blood may be guardian, as 0 
El. C. B. The wen 3 Cro. Swan v. Gatland; ant 
raf cloes ber the ſtatute is, that they ought to diſtribute accord 
che guardianthip, ing to the law in force; and our law doth nc 
e men 


the inheritance could not deſcend before the mother's brother, 


Admintſtrato2s. 155 

mention any diſtinction, Ergo, the law in force 

ought to be intended the canon law; and they cit- 
ed alſo 2 Rolls 303. and Styles 74, 75. and Trin. 
Ter. 29 Car. 2. it was ſaid at bar, that the ec- 
cleſiaſtical court doth give to half-blood half 
ſhares, which Rainsford and Wild held reaſon- 
able; and afterwards, Mich. 29, conſultation 
was granted, but Quer If generally, or with an 
Ita quod, they give half ſhare to the half- blood; 
for always afterwards it was their conſtant prac- 
tice to divide equally between the half and 
whole-blood, and that hath been approved in 
the courts of Meſtminſter ſince. Levinz Rep. 173. 
2 part, Tracy v. Smith. 

The ordinary granted adminiſtration where vide hie ante pi 
there was a will and executors, although it was 133. 
concealed, void and not made good by the re- 
nunciation of the executor afterwards. Levinz 
Rep. 2 part 182. Abram v. Conningbam. 

Debt for rent by the leſſor againſt the admi- 
niſtrator of the leſſee, he pleaded, that before 
the rent due he had aſſigned the term; upon 
which the plaintiff demurred, and after divers 

WW arguments it was adjudged for the plaintiff; for 
de privity of the contract continued between 
the leſſor and the adminiſtrator of the leſſee, as 
it was between the leſſor and leflee themſelves; 
and it is not contrary to Overton and SidaPs caſe, 
cited in Walker's caſe, Co. 3. and in Pop. Rep. 
and Vyndbam ſaid, that an executor may not 
wave a term ſo, but that he ſhall be charged 
for the rent if he have aſſets; for he is obliged 
to perform all contracts of the teſtator if he hath 
aſſets, be the rent above the value of the land 
or not, which was not denied; and Kieling 45 
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he may not ſo wave, but that he ſhall be charg- 
ed in the Detinet, upon which the aſſets wil 
come in queſtion ; and if he continue in the 
poſſeſſion he ſhall be charged in the Debet & 
Detinet, in reſpect of the perception of the pro- 
fits, hath he aſſets or not, to which Twiſden a 
greed. Levinz Rep. 1 part 127. Helter val, 
Caſebert. 5 . 70 2.4 

Debt for rent as adminiſtrator of an admin 
ſtrator of a leſſee for 30 years, who deviſed 9 
the defendant for 20 years rendring rent; and 
that the firſt adminiſtrator hath paid debts 
of the firſt inteſtate to the value of the term; 
upon which the defendant demurred, becauk 
the plaintiff did not ſhew that the firſt admins 
ſtrator had paid the debts with his own proper 
money, and it might be that he paid them out 
of the money of the firſt inteſtate; for which 


the court held the declaration ill; but it being 


moreover declared, that he elected and took the 
term in ſatisfaction, the court held it a ſtrong 
implication, if not a plain averment, that he 
paid them with his own proper money; and a. 
terwards judgment was given for the plaintiff 
Levinz 1 part 154. Baker v. Berisford. 
Debt as adminiſtrator againſt the defendant, 
leſſee for years for rent, and count of a leaſe 
made to the inteſtate, and he being poſſeſſed 
demiſed to the defendant, render'd rent, and 
brought the action in the Debet & Detimet; 
and the defendant pleaded, that the inteſtate be- 
fore the leaſe to him had aſſigned his term, and 
traverſed that the inteſtate was poſſeſſed when 


he demiſed to the defendant. Iſſue upon It 
and verdict for the plaintiff, and it was moved 


10 


in al 
min! 
for : 
tor | 
as H. 
yet 1 
and 
the 
ſhall 
ecutc 
and | 
be ch 
held, 
s hel 
made 
fendat 
v. Pe) 
4 
1000. 
hanct 
gainſt 
d pay 
vera! 
ent « 
hat he 
Ot at 
Dona a 
be ſey 
erguan 
lan & 
dance. 
he ju 
Wo pla 
be mc 
pon t 


Adminiſtratozs. 


in arreſt, Sc. That the declaration by an ad- 
miniſtrator in the Debet & Detinet lieth not, 
for although that in debt againſt an adminiſtra- 
tor he ſhall be charged in the Debet & Detinet, 
as Hargrave's caſe is in reſpect of his poſſeſſion, 
yet in action by an adminiſtrator, who had a term 
and made a leaſe, he ſhall ſue for the rent in 
the Detinet tantum, becauſe all that which he 
ſhall recover ſhall be aſſets; but where the ex- 
ecutor is ſued, he, in reſpect of the poſſeſſion 
and profits of the land taken by himſelf, ſhall 
be charged De bonis propriis; and ſo the court 
held, that the declaration was not good, but it 
5 help'd by the verdi& by the Stat. de Feofails 
made at Oxford. Levinz a council for the de- 
ſendant. Levinz 1 part 250. Frevin & Uxar 
v. Peynton. | 

Aſſumpft upon a promiſe of the teſtator for 
10001. the defendant pleaded a recognizance in 
hancery for 20001. and ſeveral judgments a- 
gainſt himſelf after exhibiting the bill, and plead- 
d payment of them ſeverally, and pleaded ſe- 
eral obligations 'to ſeveral perſons, and pay- 
ent of them after exhibition of the bill, and 
hat he had fully adminiſtred, and that he had 
ot at any time after the bill any goods, except 
bona ad valentiam of the ſeveral ſums paid upon 
be ſeveral judgments and obligations; Et præ- 
erquam bona ad valentiam 5 |. que onerat” exi- 
ant” & non ſufficiunt ad ſatisfaciend le recogni- 
wnce, The 'plaintiff replied, Proteſtando, that 
he judgments were had by fraud and covin; 
ro placito he ſaid, that the defendant paid not 
be money upon the ſaid judgment to A. nor 
pon the ſaid judgment to B. & ic de _— 
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and in like manner he pleaded non-paymetit{e 
verally of the ſaid ſeveral ſums upon the ſaid 
ſeveral obligations, omitting ſome, Et de by 
ponit ſe ſuper patriam. And as to the recogni- 
zance it was ſatisfied and kept on foot by fraud 
and covin, upon which the defendant demur- 
red; and now he excepted to the replication, 
1. Becauſe it was double and manifold, putting Name. 
all matters in iſſue for non-payment of one wou H 
have made an end of all, but Non allocatur frMount 
the plaintiff hath election to traverſe one ones a 
or every one; for he might be miſtaken in ont, 
and for that it is good to traverſe ſo: many d 
the matter as he pleaſeth; and ſo it was done 
in Treching's caſe, and Turner's caſe, Co. Re 
and all preſidents are ſo. 2. The pleading Na 
ſolvit to the one, nor to the other, Cc. the 
Et de hoc ponit ſe ſuper patriam good, for the 
are ſeveral iſſues under the Et de hoc ponit ſh 
&c. and not a multiferous iſſue, as was objed 
ed. 3. The omiſſion of pleading to ſome d 
the ſums paid upon the obligations hurts not 
for he may plead to as many of them as he pleak 
and omit the others. 4. Although that he milexecy 
took ſome of the ſums to which he pleaded No 


ſolvit, it hurteth not; for it is no more than! hat * 
he had ſaid nothing to them; and judgmenWriſed 
was given for the plaintiff. Levinz 1 part 28 non, 
Feffrey v. Dee, Adminiſtrator de Everard. fine tl 

Aſſumpſit, and called herſelf adminiſtratrix fithe te 
J. S. and declared, that the defendant was into th 


debted to her 300 J. but did not ſay indebteWſtrang 
to her as ad miniſtratrix; but then declared 
another debt due to her as adminiſtrator: a 

up 


Adminiſtratoꝛs. ; 
pon accompt between them, the defendant was 
found indebted to her other 30. and promiſed 
o pay it, and upon Non Aſſumꝑfit a general ver- 
dict, and entire damages; upon which it was 
moved in arreſt of judgment, that the firſt pro- 
miſe is, and ought to be intended of a debt due 
o the plaintiff in Proprio jure, although that ſhe 


mis, yet it was only to warrant the ſecond ac- 
ount which is in jure inteſtati. To which it 
vas anſwered, admitting the firſt promiſe to be 
1 jure proprio, yet the laſt being upon an ac- 
ompt with herſelf, and the promiſe was to 
herſelf in her own time, they may well be join- 
d in one declaration; and one general verdict 
and entire damages alſo might well be intended 
after verdict, that the firſt debt was due to her 
as adminiſtratrix, although that it was not ſo 
xpreſly ſaid z and judgment given for the plain- 
ef. 7wiſden Totis Viribus e contra. Levinz 2 
rt 110. Curtis v. Davies. | 

Debt for arrears of rent as executor, and alſo 


xecutor; and declared, that the teſtator made 
the plaintiff and the other co-executors, and 
that 7. D. ſeiſed of a rent of 201. per Ann. de- 
iſed it to three perſons in equal parts in com- 
mon, and that all the three deviſees levied a 
ine thereof as to the one moiety. fo the wife of 
the teſtator in fee, and as to the other moiety 
to the uſe of a ſtranger in fee, and that the 
ſtranger granted his moiety to the wife of the 
teſtator in fee, by whom the teſtator had iſſue, 
id che wife died; whereupon the teſtator was 
0 Ff ſeiſed 


amed herfelf adminiſtratrix, & in fine narrati- 


s adminiſtrator, durante minore ætate of his co-—- 
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Adminſſrato2s. 


ſciſed in the whole by the curteſy of Engla 
and that the rent became due to the teſtat, 
who made him and the other his co- execuic 
and that he alone proved the will, and had x 


miniſtration granted to him during the mino 
of the co-executor, who is yet within age. U + 


on which declaration the plaintiff demurred 
and now for the defendant two things were 
ſiſted on. 1. That this rent being a charge! 
againſt common right, and may not be ſo diy 
ded, thereby to make the terre-tenant ſubje&y 
ſeveral diſtreſſes without his aſſent; and here 
no attornment, Co. Lit. 148. a. otherwiſe it 
of rent-ſervice of things which are of comm 
right. Hob. 25. Grantee of a rent granted py 
by fine, the tenant is obliged to attorn : th 
fore here the deviſe and the fine to the uſt 
divided is not good. Agreed, that to the d 
viſe, or to the fine to uſes attornment is not ne 
ceſſary ; but deviſe or fine to uſes of things nd 
dividable may not divide them, but the devi 
and the fine to uſes is for that reaſon void. 
Both executors ought to join in the aRior 
although that one alone proved the te 
ment, and executor and adminiſtrator to 
ſame perſon are inconſiſtent ; for where there! 

an executor the ordinary hath no power to gra 
adminiſtration. Co. . Henfloe's caſe, and Ii 
werton 130. Smith v. Smith, and Cunningban 
coſe, adjudged laſtly. To which it was an{wey 


ed by the counſel of the plaintiff, and reſolve uy 
by the court, 1. That by theſe conveyances 6 33 
deviſe and fine to uſes, the rent may be dw col 

ded without the atlent or attornment of the patty ne 


becauk 


jon, 
tute 1 


Adminiſtratozs. 


ecauſe his aſſent or attornment is not requiſite 
or the perfection of theſe conveyances. 2. 
Vhere one of the executors is an infant, and 
ay not prove the will, adminiſtration durante 
ua minori ætate may be granted to the other, 
ho ſhall bring the action ſole; and it is not in- 
onſiſtent that he ſhail have the adminiſtration 
ſuch caſe; for that it is not granted as upon 
ne dying inteſtate, for the will is proved, but 
ly to enable him to ſue alone; becauſe that 
he other is not capable of proving the teſta- 
ent, and ſo not to join with him, and he may 
ot ſue alone. Levinz 2 part 240. Colborne v. 
right, | __ 
Aſumpfit againſt defendant as adminiſtratrix 
o her huſband for 20/7. 105. the defendant plead- 
| that the inteſtate was bound in a ſtatute of 
oool. to Cordel, pro vero & juſto debito minime 
iu”, The plaintiff replied, that Cordel ſued an 
xtent and Liberate upon the ſtatute, and had 
nds delivered and accepted by him, and the 
eturn of the writ prout patet per recordum. The 
lefendant rejoined, that the ſheriff who return- 
| the writ was removed from his office, by 
mach the return was void. The plaintiff de- 
urred generally, and had judgment; for per 
ur"; Cordel, by accepting of the lands upon the 
Licerate, was conclued to have other execution 
gainſt the goods of the dead, and ſo the ad- 
niſtratrix not chargeable upon the ſtature, 
tz. Execution, 84. 2 Cro. 694. and 15 H. 7. 15, 
I6. Delenbam's caſe. And this very point was 
elolved lately in the Court of Common Pleas, 
between Johnſon and Young, for the preſump- 
lon, that by the acceptance of the lands the ſta- 
ute is ſatisfied; and as to the plea, that the 
\*5 v7 18; f 2 meriff 
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Vider Lev. 1, Debt upon obligation againſt the defendant | 


26, 92 K 242, 
& Stat. 3 & 4 
W. & M. c. 14. 
which is for re- 
lief of creditors 
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Viae 1 Sid. 266, Debt againſt the defendant adminiſtrator, and 


3 prong 1% due in the life of the inteſtate. in the Detine! 


Fl. 7, IT.” | N 
$40. Cro. Jac, 233, 549. Cro, Car. 225. Vice Ley, Ent, fo. 52. 


Adminiffrato2s. 


ſheriff was removed before the return it is ein 
trary to the record, and not receivable; Mdge 
which the plaintiff had judgment. Leum e L 
part 269. Barker v. Dye, Adminiſtratrix of Mr tt 
Paſ. 2 V. & M. in C. B. a ent 
Gale had judgment in Common Pleas aflf$'s 
verdictagainſt Till an adminiſtrator, who bro ears 
a writ of error thereupon in B. R. where Me ſa 
judgment was affirmed. And the queſtion that he 
upon was, whether the plaintiff in the auf /-”7 
ſhould have coſts upon the affirmance of tl$+ £2 
judgment in the writ of error, upon K 
Stat. 3 Fac. and that he ought to have coſ 
were cited 1 Cro. Atky verſus Herd, & ih 
Peccaſh's caſe, Hut. 78, 79. Latch 221. thi 
bringing of the writ of error being his own af 
Cur* ſemble, no coſts ſhould be. For they thi 
not find bail upon the. writ of error upon th 
ſame ſtatute ; but they would adviſe. Levi 
of council for the plaintiff in the original ac 
on, was ſatisfied with the opinion of the cou 
and did not move it further. Levinz 3 pai 
375. Gale v. Till. 


as heir, who pleaded that adminiſtration to tt p 

anceſtor was committed to 7. S. who had take ue, 

adminiſtration, and had aſſets. The plaintiff 2 f 
ne la 


murred, and upon argument had judgment; 
for the plaintiff hath election to ſue the one 
the other. Levinz 3 part 189. Davies v. Church 
man, 36 Car. 2. C. B. 


declares upon a demiſe to the inteſtate for 129 


and for 641. in his own time in the * | 
: 2 


* 
- 


ant. The defendant demurred; and ad- 


Wor the other part, which requires ſeveral judg- 
s own time, and De Bonis inteſtati for the ar- 
ars due before bis death, and the ſevering of 
part 74. Salter v. Cadbold adminiſtrator, Mich. 


De. i. 
e defendant as admini- 


Scire facias againſt” th 


aintiff Had obtained a judgment for 17001. 
nd 51, damages, as ad miniſtratrix to Henry 
ihwell' her huſband; De bonis predif?” Hen, 
chwell i tan, c. & fi non tant, Sc. damp- 
; de bonis ſui propriis, ind ſuggeſted that Ma- 


5 bad fully adminiſtred the goods of Henry, 
Wd traverſed the Devaſtavit, and quoad the 5T. 
or the damages pleaded payment to the plain- 
r by Mary Sachwell. The plaintiff quoad the 
t plea maintained the waſte, and thereupon 
ſue, and guoad the 51. pleaded Non ſolvit, 
oon which alſo another iſſue. The jury quoad 
e laſt iſſue found for the plaintiff, that Mary 
Jad not the 57. and gquoad the firſt iſſue as ta 
W114). 115. 54. that Mary had waſted ; and they 

ther found, that before the marriage between 
i and Mary, Henry covenanted with Henry 
wood to leave to. Mary at his death 10007. 
Wd gave an obligation for 20007. for perfor- 
Nance of it; and that after marriage Henry died 
— Ff 3 in- 


aged the action did not lie to charge him in 
he Detinet fot part, and the Debet & Detinet 


ents 3 ſcil. De bonis proprits for the arrears in 


e ſaid ſums in the declaration is not ſufficient, 
ut he ought to have ſeveral actions. Levinz 


rator of Mary Sachwell, againſt whom the 


Wh had goods füffcient of Henry, but that ſhe - 
d waſted them. The defendant pleaded, that 
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Adminiſtratoꝛs. 
indebted to the plaintiff 17001. for money hy 
and received to his uſe, and afterwards died 

and adminiſtration of his goods were commit 


ted to Mary; and that afterwards the plaintif 2 
impleaded Mary, for the 17004. and obtaing nes 
the judgment ſupra. And that the 10000. n wu 
being paid to Mary, Norwood brought debt again fort 
Mary as adminiſtratrix to her huſband, and t het 3 
covered a judgment againſt her for the 20000 debt 
75 the bond, of the goods of Henry {i tant, pos 
Sc. and that Mary by conſent of Norwoad dll « 
leave in his hands 10004. of the goods of Hall Led 
ry, to ſatisfy the 10007. due to him. But whe of t 
ther ſhe had waſted 10000. or not, they pm * 
the advice of the court. And they mor eo © 
found, that after the judgment to the plaintif for 
other goods of Henry, to the value of 6431, cant uy 
to the hands of Mary, which". ſhe. paid upd — 
debts of Henry due upon obligation; but whe we 
ther ſhe had waſted the 630. petunt etiam adn — 
fament” Cur'. And upon argument it was rt — 
ſolved per tot” Cur', That the defendant ſhall d — 
charged with the goods of Mary for the 1000! mn 
left to her own uſe for to ſatisty her 1000 l. fe jad 
by the confeſſion of the judgment to the pla _ 
tiff ſhe had made her ſelf liable to it; for ſhe on 
might have pleaded the obligation of 20000 _— 
in bar of the 1700/7. being due upon contract u 1 
the plaintiff, which not having done, ſhe [hal or 
be charged to pay it notwithſtanding the athe oy 
Judgment for her proper debt. As if an adm 5 
niſtrator hath aſſets to the value of 100 J. only by 
and confeſs two judgments to two ſeveral pet 1 
ſons for 1001. a- piece, ſhe ſhall be oblgel " 


pay both, as if ſhe had given to them two fever 
= |  obligh 


| Adminſſtratozs. 
obligations for to pay them. By Pemberton, 
Windham and Charlton, It not being found that 
at the time of the judgment confeſſed to the 
plaintiff, ſne had notice of the obligations upon 
which ſhe paid 63. ſhe ſhall not be charged 
for the ſaid 637. neither ſhall it be a Deveſtavit in 
her; for they held, that an executor who paid 
debts upon contracts, where there are debts by 
ſpecialty not paid, whereof they had no notice, 
it ſhall not be a Devaſtavit, by payment of the 
debts upon contracts, they not having notice 


of the ſpecialties; but Levinz Totis viribus con- 
tra in this point. They agreed, that if execu- 


of 


tors pay a debt of equal nature after writ brought 
for another debr of the ſame nature, they ſhall 
be excuſed if they have not notice of the writ 
but they may not pay a debt of inferior nature 
after writ brought for a debt of ſuperior nature, 
have they notice of the writ or not. Nor was 
it at any time ſeen before, that default of notice 
of the ſpecialty ſhould excuſe payment of a 
debt upon contract. But by the other three 
judgment was yu ut fupra. But Charlton 
ſaid to Levinz afterwards, that he recanted his 
opinion in this point. Levinz 3 part 113. Brit- 
ton v. Bal burſt. 

In ejectment tried at the bar, where the plain- 


ting of it to her; and it was admitted ſufficient 
per tout le court, without ſhewing the grant of 
it under the ſeal of the court. Lev. 1 part toi. 
Peefly's caſe. Vide p. 151. 


Ff4 


Upon 


. . +2 * ſi ffi le * 
tiff made title as adminiſtratrix, and proved her — — 


adminiſtration by the act of court, by the gran- ration. 
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The act of the 
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Aminiſtratozs. 

Upon an exception taken to a declaration, that 
it was not good, becauſe he declared as admi- 
niſtrator upon letters granted per Archidiaconum, 
and did not ſay, Loci illius Ordinar, nor cui 4 
2 it hn wor: to grant it. The court held 

good in caſe of the archdeacon, as well as in 
che caſe of the biſhop, for the archdeacon «f 
oculus epiſcopi; and by Twiſden the declaration 
is good without ſaying, Loci illius Ordinar?, be- 
cauſe. he produced. his letters of adminiſtration, 
Otherwiſe 1n. bar. Levinz 1 part 163. Drin 


v. Reſpaſſe. 


Debt upon an obligation againſt an admini 
firator, who pleaded: plene adminiſtravit; upon 
which the plaintiff prayed judgment, according 
to Shipley's caſe, 8 Co. and after brought a Scire 
facias upon aſſets which happened afterwards, 
and had judgment in C. B. upon which errot 
was brought in B. R. and aſſigned in the firſt 
judgment that it ought pot to have been given 
upon the plea of plene adminiſtravit, and for it 
Dorcheſter and Web's caſe, 1 Cro. Hutton 128, 
& Raft. Entr. 323, 329. were cited; but e con- 
tra were cited Shipley's caſe, & Trin. 13: Jac. 
Rot. 1104. & Mich. 13 Fac. Rot. 206. both in 
this court. Keiling, Rainsford and Moreton held, 
that the judgment ovght to be affirmed accord- 
ing to Shipley's caſe. Twiſden dubjtavit, and 
took exception, becauſe the defendant was in 
Miſericordia, where the plaintiff was not delay d, 
for the plea is a confeſſion of the ation. Calc: 
It is not a direct confeſſion, but as an admit- 
tance of the debt, and it is after imparlance; 
and they affirmed the judgment. Levinz 1 part 
286. Noell v. Nelſon. 

Scirt 


Adminitkratozs. 
Scire facias Teſte 12 Feb. the laſt day of Hill. 
term, by the plaintiff as adminiſtrator againſt 
the defendant as terre-tenant, who imparled'ge- 
erally, and afterwards demanded” Oyer- of the 
letters of adminiſtration, which did bear teſte 
26 of March after, between Hill. and Eaſter 
term in the time of vacation; upon which the 
defendant pleaded it in abatement, The plain- 
tf thereupon demurred, becauſe he might not 
plead in abatement after a general imparlance. 
But per Cur, It appearing now upon the record, 
that the plaintiff. had brought his action before 
the cauſe of action, the court ex officio ought to 
abate the writ; and ſo they did, although that 
he could not have Scire facias teſted after the 
12th of Feb. till term Paſch. in this court; and 
although in rei veritate he might ſue after the 
adminiſtration granted in time of vacation, O- 
therwiſe it ĩs here the ſuit is by original out of 
the chancery, here the court is always open, 
lamen Quære of this judgment; for it ap 
ot truly upon the record when the adminiſtra- 
tion bore teſte, that coming in after general im- 
parlance. Quere tamen, for the Oyer might be 
iter imparlance. Levinx 2 part 197, Harker 
v. Moreland: '* de d. W 


: — 


And now to what we have declared, to direct 
teſtators in the due and legal forming of their 
wills and teſtaments, and executors in the true 
and regular performing of them: and how mens 
ſtates. are to be adminiſtred and diſpoſed of, 
when there is no will or teſtament made or de- 
cared by them. It remains only, that we de- 
clare what variety of caſes and ſuits have hap- 
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Vide ante 222, 
& hic ante 11, 
& ante Wentw. 


p- 26. 


Deviles and Legacies. 
pened for want of the due and legal forming, 
or true and regular performing of wills and te. 
ſtaments, and the reſolutions and judgment 
2 thereupon, concerning the various kinds — 
1 1 | =- 


15 Deviſes and Legacies. 
Pere is where a man by his teftamen Ml */ 


giveth lands, or tenements, or good 
And if the executor: will not deliver goods w 
the deviſce, he hath no remedy by common 
law: but he muſt have à citation againſt the 
executors to appear before the ordinary, to ſhey 
cauſe why he performs not the will of the tt- 
ſtator. ut . e 13 191 7 of 4 
For the deviſee may not take the legacy, bu 
it muſt be delivered to him by *the-executors. 
If a man deviſeth, either by ſpecĩal name o 
generally, goods and chattels real, or--perſonal, 
and dieth; the deviſee cannot take them witt-M © 
out the aſſent of the executors. But when z 
man is ſeiſed of lands in fee, and deviſeth ie 
ſame in fee, in tail, for life or for years, the de- 0 
viſee ſhall enter; for in that caſe the executor © 
have no medling therewith. And the frechod ©" 
or intereſt in law is in the deviſee before he doth 0 
enter, and nothing in that caſe, having regard | 


to the eſtate or | intereſt deviſed, deſcendeth to M 
the heir: but if the heir enter, or hold the mn 
deviſee out, he may either enter or have his 4 
writ of ex gravi Querela. Coke's 1 If. *? 
111. 4. 4 


 Deviſes and Legacies. 

A deviſe may create an inheritance. by other 
words than a gift can, yet cannot a deviſe di- 
rect an inheritance to deſcend againſt the rule of 
law. And the ſtatute provideth, that Faluntas 
Donatoris, Sc. obſervetur. Cote s 1 Inſt. 25. a. 
poſt. 174- . 4 

Where a deviſe to a man, and his heirs male, 
is a good eſtate tail. Coke's 1 Inft. 27. a. poſt 
172. 

[Where by a deviſe to a man, and his heirs 
male, the ſon of the daughter ſhall not inherit. 
Coke's 1 Inſt, 25. a. | | 

If a man by his will deviſe his lands to his 
executors. for payment of debts, and until his 
debts be paid: in this caſe the executors have 
but a chattel and an uncertain intereſt in the 
land, until his debts be paid ; for if they ſhould 
have it for their lives, then by their death their 
eſtate ſhould ceaſe, and the debts unpaid ; but 
being a chattel, it ſhall go to the executors of 
executors for the payment of his debts. But 
otherwiſe it is if a leaſe be made to a man un- 
til one hundred pounds be paid ; for there, be- 
cauſe the rents are uncertain, the leſſee hath an 
eſtate for life determinable upon payment of 
one hundred pounds. Coke's 1 Inft. 42. a. 

If Cefluy que uſe had deviſed that his wife 
ſhould ſell his land, and made her executrix, 
and died, and ſhe took another huſband, ſhe 
might ſell the land to her huſband ; for ſhe did 
it en auter droit, and her huſband ſhould be in 

by the deviſor. Bid. 112. 

Stat. 32 & 34 Hen. do not take away the 
cuſtom to deviſe lands; for affirmative act doth. 
not take away cuſtom. Coke's 1 Inft, 115. 

Tenant 
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Deviſes and Legattes. 
- Fenant in dower may deviſe corn growing 
Coke 52 Inſt, $1. 
I a man make a feoffment to * uſe of his 


will, or to the uſe of ſuch perſon. or perſons, 
and:of fuch eſtate or eſtates, as he ſhall appoint 


by his will: By operation of law the 'ufe doth 
veſt in the feoffor, and he hath the uſe in the 
mean time, and is feifed of a qualified” fee, till 
declaration be made according to 12 power, 
and then the eſtates take effect by force of the 
feoffment, and the uſe is et 'by rhe will. 
But if ſuch feoffor by will deviſe the land it ſelf, 
without' reference 10 Ys authority, there it ſhall 

paſs by the will. Chke*s $ Rep. 18. Sir Eqtogrd 
Cle 5 cafe.” Hic ante p. 15. 

If a man devife lands to one, er: his hefrs, 
and afterwards the deviſee dieth before the te 
viſor, the devife is void. © For the will was al 
terable at the pleaſore of the deviſor, and the 
heir cannot be a purchafer. Coke's 1 Rep. I 56. 
Relror of Cbedington's caſe. 

A' deviſe fuers a confideration in it felf, 
and therefore cannot be averred to be to the ufe 
of any but the deviſze, if it be not, expreſſed in 
the will. No more can a deviſe be ayerred tb 
be for a jointure, unleſs it be expreſſed in the will 
Coke's 4 Rep. 4. Vernan's caſe. 

The writex gravi Querela lieth, Where a man is 
ſeiſed of lands or tenements in any city or bo- 
rough, or in gavelkind ; which lands are devi- 
ſable by writ time out of mind. Now if ſuch 
lands be deviſed in fee-ſimple or fee-tail, he, 
to whom this deviſe is made, ſhall have this 


writ ex gavi Ruerela, for to execute that deviſe. 
The 


Deviſes and Legacies. 

The remainder in fee to a ſtranger, if tehant 
in tail enter and die without iſſue, he in the re- 
mainder ſhall have this writ. And the heir of 
the deviſor for want of iſſue, or he who hath 


the reverſion, ſhall have this writ, F. N. B. 441. 
A man deviſeth lands in London to his wife, 


upon condition, that if ſhe marrieth, the lands 
ſhall remain to his ſon in tail, and for want of 
ſuch iſſue, the remainder to the right heirs of 
the donor in tail, The wife  taketh huſband, 
and ſhe and her huſband occupieth the lands, he 
in the remainder dieth-without heirs of his body. 
The right heirs of the donor ſhall have a ſpe- 
cial writ of Ex gravi Querela. Co. 10 Rep. Mary 
Portington's caſe, | | 

By cuſtom of London a man may deviſe! all 
his lands: but to his wife he can deviſe only 
tor life. s | 't 

The goods of a freeman cannot be deviſed : 
but the wife ſhall have one third-part, and the 
children another third-part, and the other third- 
part ſhall be diſtributed or diſpoſed of for the 
good of his ſoul; and this is called the death's 
part. The City Law, pag. 4. And may deviſe 
in mortmain. 3 

Deviſee of lands may enter into them with- 
out livery of ſeiſin thereof to be made to him. 
Co. 1 bf. 112. 

If a man by teſtament deviſe that his execu- 
tors may ſell the tenements he hath in fee ſim- 
ple, after his death the executors may ſell the 
tenements, and put out the heir; but in this 
caſe they muſt all join. But if a man deviſe 
lands to his executors to be ſold, and one of 


the executors; dieth, the ſurvivor may — 
anci, 
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Deviſes and Legacies, 


land, becauſe as the eſtate ſo the truſt ſhall ſur: 
vive. And what might be done by cuſtom in 
ſome. particular places when Littleton wrote, 
may now be done generally by Stat. 32 C 
H. 8. And if one executor refuſe to ſell, the 
others may ſel], but not to him that refuſeth. 
1 Infl. 113. a. 55 

And it is better to give them an authority 
than an eſtate, unleſs the teſtator intend they 
ſhall have the mean profits till ſale. Co. 1 Iii. 
1 125 236. . | 

And here you may note a diverſity between 
a deviſe which may create or paſs an eſtate, 
that cannot by conveyance or act executed in 
life of deviſor. Bid. 42. 

There is great difference between a feoffment 


of lands upon confidence, or to intent to per- 


form his laſt will. And a feoffment to the uſe 
of ſuch perſon or perſons, and of ſuch eſtate and 
eſtates, as he ſha]l appoint by his will. For in the 
firſt caſe the land paſſeth by the will, and not 
by the feoffment, Wc. Coke's 1 Int. 231. a. b. 

Where lands are given to a man, and the 
heirs male of his body, upon condition that it 
he die without heir female of his body, that 
then the donor ſhall re-enter; this condition is 
utterly void; for he cannot have an heir female 
of his body ſo long as he hath an heir mak. 
Coke's 1 Inſt. 164. 

A deviſe to a man and his heirs male makes 
a good eſtate tail, 27. a, Bot the ſon of the 
daughter ſhall not inherit. Hic ante 169. 

Lands are deviſable according to the cuſtom 
of ſeveral places, as in many places all, in ſome 


places only ſuch as the deviſor hath * 


In ſom 
ſome | 
Teſtator 
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Deviſes and Legacies. 
In ſome places he may deviſe any eſtate: in 
ſome places for life only, Sc. And Voluntas 
Teſtatoris eſt ambulatoria uſque ad mortem. 

A woman cannot deviſe lands ſhe hath in fee 
to her huſband, becauſe ſhe is Sub poteſtate Viri 
ſui, and hath not power to deviſe the ſame ; 
but a man may deviſe to his wife, 

And it is truly ſaid, the firſt grant and the 
laſt will are of greateſt force. 


Where in one will are divers deviſes; the laſt This 
ſhall ſtand, Cum duo inter ſe pugnantia reperiun- where t 
tur in Teſtamento ultimum ratum eſt, Coke's 1 in to two, they 


ſhall be joint- 
_ tenants. 


Inſt. 112, 113. | 

If a leaſe be deviſed to one and his heirs male 
of his body, yet his executors ſhall have it. For 
a term is but a chattel which cannot be intailed ; 
and ſuch deviſee may well alien the term to 
whom he pleaſeth. Coke's 10 Rep. 87. Leonard 
Lovie's caſe. Vide ante Wentw. p. 54 & poſt 174. 

A man deviſed lands to one for his life, and 
after to his next heir male: agreed he hath but 
an eſtate for life, becauſe he had expreſs eſtate 
for life deviſed to him, and the remainder is 
limited to his next heir male in the ſingular 
number, and the right heir male of the deviſee 
cannot enter for the forfeiture in the life of the 
deviſee, for he cannot be heir as long as the 
deviſee liveth. And the deviſee by feoffment 
determining his eſtate for life by a condition in 
law annexed to the ſame, it cannot afterwards 
be revived, and therefore the contingent re- 
mainder was not deſtroyed: but it tenant had 
been diſſeiſſed and died, it had been otherwiſe. 
Cv. 1 Rep. 66. Archer”s cafe. 
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Co. 1 Inſt. 2 5. b. Co. 1 Inſt. 


conſtruction of law is an eſtate tail; the lay 


Deviles and Legacies. 

A deviſe may create an eſtate otherwiſe than 

a gift can, yet cannot a deviſe direct an inher; 
tance againſt rules of law: and the male muſt 
make his conveyance by males only, and the 
female by females only. Therefore the ſafef 
way, when a man will intail his lands to the hein 
male and female of his body, is to limit the firſt 
eftate to him and the heirs male of his body, the 
remainder to him and to the heirs of his body, 
and then all his iſſues whatſoever are inheritable 
377.4. Hic ante 169 
If a man deviſe by his laſt will, lands or te. 
nements to a man and to his heirs male, this by 


ſupplying the words (of his body.) 

A man poſſeſſed of a term 25 years, by 10 
laſt will deviſed the ſame to one and the bein 
of his body begotten, and made his executors 


and dies; the deviſee entreth by the aſſent « 


the executors, hath iſſue and aliens the term, 
and dieth; this alienation barreth the iſſue, fc 
a term of years cannot be entailed. Co. 4 Inſt. 8) 

That the firſt deviſee cannot bar an executor 
deviſe: and that requeſting and accepting athing 
imply an aſſent, Non enim refert an quis af 
ſum ſuum præbet verbis an rebus ipfis & Fadi 
Co. 10 Rep. 33. Lampet's caſe. 

Such eſtate cannot by the rules of commot 
law be conveyed by act executed in his lift 
time by advice of counſel: ſuch eſtate cannc 
be deviſed by the will of a man who is intend 
ed in law to be void of counſel. Co. 1 Rep. 8 
Corbet's caſe, 
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Deviſes and Legacies. 


And any man at this day may give lands, 


tenements or hereditaments, to any perſon or 
perſons, and their- heirs, for finding of a prea- 
cher, maintenance of a ſchool, or any other cha- 
ritable uſes. And it is good policy upon every 
ſuch feoffment or eſtate to reſerve a ſmall rent 
to the feoffor and his heirs, or to expreſs ſome 
ſuch conſideration of ſome ſmall ſum. For then, 
although the ſtatute make the uſe expreſſed void, 
yet the feoffees ſhall be ſeiſed to their own uſe, 
and not to the uſe of the feoffors as they ſhould 
be without , conſideration. , Co. 1 Rep. 24, 25. 
Porter's caſe. 1 5 550 

In 38 H. 8. Dyer 162. William M borwood 
ſeiſed of land to the value of three hundred and 
ſixty pounds, of which ſixty pounds was by 
joint-purchaſe to him and his wife during the 
coverture; deviſed, that his wife ſhould have 
a third- part of all his land during her life, with 
thoſe lands ſhe had in jointure; the aſſignment 
to be made by his executors, if it were not con- 
trary to law. This widow refuſed her jointure 
of ſixty pounds, and demanded a third- part of 
the whole inheritance; viz. One hundted and 
twenty pounds as her legacy, and a third- part 
of that which remained for her dower, viz: 


Eighty pounds; at laſt it was by agreement or- 


dered and decreed in the court of wards, that 


ſhe ſhould have the legacy ut ſupra, and forty 


pounds over for her dower. T Woman's Law- 

yer 185, 186, rh | 
The party had two ſons and two daughters, 
and deviſed by will, that if one died before 2 1, 
the other ſhould, have her full part. Afterwards 
the defendant marrying, the ſurvivor was pto- 
miſed to have both portions, and made join- 
G g ture 
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Derpiſes and Legaties. 
ture accordingly. The will is void in chat point, 
becauſe by cuſtom the ſon ſhould have part 
Nichulas contra Dutton. The like in Bacon s Caſt, 
Tothill's Tranſattions 50. $ 

- Where a deviſe is void in law by miſreciti 
of a grant, and lack of an attornment; the 
court decreed it good. Bacon's caſe, Tothill 0 

A deviſe without attornment good. Co. 1 If. 
Lil ii. os i vo 

One joint-tenant promiſed the other upoj 
his dearh-bed that he would not take advan 
of the ſurvivorſhip, but ſuffer him to diſpoſe gf 
it by his will, by which he deviſed part for thi 
payment of his debts, and the ſurvivor was or: 
dered to make the eſtate accordingly. Cary! 
Rep, $1. a * 

A deviſe to an heir on condition to ſell, void 
in law, yet good by way of truſt in equity, 
Caſes of Chanc. 177, 179. 

A deviſe of all eſtates real and perſonal for 
payment of debts is a deviſe in fee. Bid. 197, 

A deviſe to two legatees equally ; the deviſe 
is joint, and yet the intention prevents ſurvivor- 


. 


ſhip. Did. 239. | 


Portions deviſed out of lands payable at pre- 
fixt days, which the premiſſes will not do, 4 
mounts to a deviſe to ſell. Did. 129. ; 

By the Stat. 32 H. 8. cap. 1. every one (ex- 
cept a wotnan covert, and infarit under the 
of one and twenty years, or a perſon De 0 
ſane Memorie), may, by, their laſt will and teſts 
ment in writing, or other act lawfully executed 


in their life, give, diſpoſe, will ot deviſe, all 


ſuch lands, tenements and hereditaments, 1s 
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Deviſes and Legacies. 

they are ſolely ſeiſed of in fee-ſimple, or as 
much as of right in them is, of all loch lands, 
tenements and hereditaments, as they ate ſeiſed 
of in fee-ſimple' in coparcenary, or in common, 
in fee-ſimple to any perſon or perſons (except 
to bodies politick and corporate.) And two- 
parts of three of all ſuch lands, tenements or 
other hereditaments, as they hold in knights 
ſervice. See 12 Car, 2. cap. 2. 32 H. 8. r. 1. 
and 34 5. H. 8. cap. 5. Co. 1 Inſt. fol. 22 
Swinb. part 3. ſect. 3, 4. and Ving. Abr. of Stat. 
2% i EL We ann 

All manner of goods and chattels, real and 
perſonal, moveable and immoveable, may be 
deviſed by will or teſtament, except in ſome 
certain caſes. | W 8 


| 


As where two men ate jointly poſſeſſed of whe cannet bu 


them cannot make his will, and bequeath his 
part to another; for when he dies his part goes 
to the ſurvivor, and ſo it is in lands, tenements 
and heteditaments. Cowes Inf. 140. 
Nor can a ſpiritual perſon, or maſter of a 
college, or -hoſpital, or mayor of a city, de- 
viſe thoſe things which belong to their church, 
college, hoſpital or city; nor can the crown or 
jewels of the realm be deviſed by will, but they 
may be given by letters patents; and a parſon 
by will may deviſe the corn growing on the 
glebe land at the time of his death. F. N. B. 
Devi® 5. . | RMS. \ 


The huſband cannot deviſe ſuch goods as his 
wife hath, as being executrix to another, nor 
ſuch things as are in action, as debts due to 


ber before marriage by obligation or contract, 
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Deviſes and Legaces I 


unleſs he and his wife ſue and recover the ſame 
during marriage, or that he renew the bonds 
and tike them in his own name; otherwiſe, af 
ter his death, they remain to her. Co. 1 N 

1. 5. 

NG if the huſband be poſſeſſed of a term of 
leaſe for yeats, in right of his wife, he canng 
deviſe it by his will, but he may grant it awy 
or diſpole of it in his life-time ; or if he mak: 
no diſpoſition thereof, yet if he ſurvive . he; 
then it falls to him; and, in ſuch caſe, he. ma) 
deviſe it by will. Bid. 

An adminiſtrator cannot deviſe thoſe good 
by will which he hath as adminiſtrator to and 
ther perſon dying inteſtate, but adminiſtratia 
thereof ſhall. be committed to the next of ki 
to the firſt inteſtate; neither can an executorde 
viſe thoſe goods by way of legacy which h 
hath as executor; but he may make his teſt: 
ment, and appoint another executor, who ſhi 
have the adminiſtration of the ſame goods t 
the uſe of the firſt teſtator. F. N. B. Aan. 
Swinb, part 3. ſet. 6. 

If a woman tenant in dower ſow her land 
and afterwards marry, and the huſband dies be 
fore ſeverance of the corn; in this caſe it u 
mains to her, and he cannot deviſe it: but if 
had been ſown after the marriage, he mig 
have deviſed it. Abridg. Doctor & Studen 
„ 

If the teſtator hath neither wife nor child! 
the time of his death, he may then diſpoſe an 
deviſe all the clear reſidue of his goods al 
chattels, over and above the diſcharging of b 
funeral expences, and his debts. Swin. part! 
ſeF. 16. 1 
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Deviſes and Legacies. 179, 

nut ĩt is the cuſtom of, many. places, eſpecial- I 8, 
V within the province of York, that if 22 —— * 
tor have a wife or child at the time of his death, ede there to d. 
that then he can but diſpoſe, af half of ſuch: his poſe of their per- 
clear goods, and the other half is to go to the pr ee 
wife or child; and if he have both a wife, and 
child or children, at the time of his death, then 
the goods are.divided into three parts; whereof 
one part is td the wife, another to the child or 
children, and the other third part, called the 
death's part, is. left tp his diſpoſing; and if no 
diſpoſition, be made thereof, it falls to the exe: 
cutor. But nat here, that 7 the child or. chil- 
dren were, beir to the teſtator, or were ad- 
vanced by the teſtator im his life-time, then the 
teſtator may deviſe one half of. the clear goods, 
and the other half ſhall go to Ris wife. . B. 
Bre. de Rat, hart, bonorum,  . _.... 
Note, Where the wife and children ought to 
have a ratable. part of the goods of the deceaſed, 
be it third part or half, as the caſe is, there 
alſo they ought to have a like. part of the debt 
due by the deceaſed, after they are 3 
by the executor. or admioiſtratar; but of leaſes 
they can have no ratable part, where they ule 
to have a ratable part of the moveable oak 
and debts recovered, unleſs it be by ſpecial cuſ- 
tom of the city, county, deanry, or place where 
the teſtator q welt, and had ſuch leaſes. Swinb. 
part 3. ſei, 16. ihe go aoteg 

This ratable-part of the goods to the wife and 
children is ſaved to them by the ſtatute of Magna 
Charta: but note, the wife or children cannot 
ſue the executor or adminiſtrator for their rata- 
ble parts till all the teſtator's debts be paid, 
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| and then what retnaibs is to be divided accord: 


ing to the rules aforeſaid, into mw at tree 


parts before any legacies be paid ; fot they müft 
all be paid 950 I death's part after che - 
Pfu. Me: 0 : cap 18. F. N B. 122. 6. br. 

2 Inft. fo. 3 


2 Nap be given cen whe cit 
ſimply or conditiohalſy,; that legac Ws fajd to be 
ſimple Which is Sven marr a Cortdition 40. 
nexed to it: and 45 5 ap um executor, 
ing words it be 

ſo it is in the wrongs 0 a legacy, Feet 
ſignifies not after vat fork it be given; 16 
that the teſtator*s meaning do bit appear, whe- 
ther it be meg 5 150 MHuttels 72 1 and 
tenements. Stein t 4. ett. 4. n 

Note, That à legacy ba be en boch 
certain time, or ani A certain bl „Albeit the 
legatary die in the mean time, efore-the'da 
come; yet the executors or adminiſtrators 1 
the legatary may recover the ſame when o 
the day is paſt, as the legat Wine m on 
have done if Ne Yam lives ſo 1 83 unlels 
meaning of the teſtator be to AS contrary vt 
that it be fuck a'thing as cannot be tranſmitted 
to the executor, as perfonal ſer vice: but if the 
legacy be given after an 'oncertain time, 28 
where the teſtator Wives to A. F. one hundrt 
pounds when his ſon ſhall die, or the like; 
there if A. B. die before the time cbme, there 
the executors or adminiſtrators of A. B. cal then 
recover nothing.  Swinb. part 4. ell. i bin 

Note, Thar a legatary may nöt of his '6wh 
authority take tlie legacy 3 ſerve himſelk, 
but muſt receive the fame at the hands of the 
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Deuiſes and Legacies. » 2 
erecutor; except in ſome cafes, as where the This nen 
es. eſſe of 1 at the time ba wn, Y 
of the teſtator?s.death; for in ſuch caſ he may imo kw with 

retain and; Keep it, if there be ſufficient affets ; 
beſides in the Fe pay the teſta- 
tors debtsz, or if the teſtator give licence to the 
legatary to enter to his legacy, then he may do 
it, without the executors.conſent ; and if he be 
both legatary and executor, then he may ſerve 
himſelf, Swinb. part 4. ſe. 4. num. 23. 
If the teſtator bequeath to A. B. all his goods; 
in this caſe. it; is the opinion of ſome, that A. B. 
ſhall have. the. teſtator's: Whole eſtate, actively 
and paſhvely, (only his lands, tenements and 
freehold excepred) belog is effect, his executor 
or heir, as the civil lay terms him, and is 
hereby chargeable with the teſtator's debts fo far 
as the goods will extend. Swinh. part 7. ſe. 10. 

But athers are of opinion, that if a man grant 
omnia Bang (that is all his goods) in this caſe 
leaſes for years, nor a Ward, nor things in acti- 
0, as debts upon protmiſe or obligation, mall 
not paſs thereby, for theſe ar 4 chattels. Nit ch a 
part 44. 3. f Gutes 12410 oe sn 

But if the teſtator 2 bequeath to 4. B, all 
his chattels, in ſuch = be ſhall have the teſta- 
ſtor's whole .cſtate, leaſes, and wards tog; for 
— | includes all 1 fg as 745 im- 
moveable as moveable. Shin. part 7. fell. 10. 

But note, that 4. . by. fac deviſe ſhall not eng 
have glals.of the windows, wainſcot, tables dor- to 6j. : 
mant, fats in the brewhouſe fixed to the free- 
hold, nor furnaces, nor the box or cheſt where- 
in the teſtator's evidences are; nor hawks, nor 

64 hounds, 
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Deviſes and Legactes. 
hounds, nor doves in the dovchouſe, nor fiſhes 
in the pond, nor deer in the park; for theſe 
things belong all to the heir. Ki1cbi 45.8: 46! 4 
Note alſo, that if A. B. die before he have 
roved the deceaſed's will, wherein he bequeaths 
to him all his goods, or all his chattels as afore- 
ſaid, yet in ſuch. caſe adminiſtration ſhall be 
committed to the next of kin to the faid A, B. 
and not to the next of kin to the teſtator. Strom. 
part 4. felt. 10. \ 
But if the teſtator in either of the 80 a 
another man executor; then the leg ary ſhall 
not enter into the whole eſtate of the deceaſed; 
but the executor proving the will is to enter, 
and may receive or ſue for all the debts due to 
the teſtator, and ſtands alſo chargeable with the 
payment of the debts, and what remains is due 
to the univerſal legatary. Swinb. part 7. ſet. 10 
If the teſtator bequeath to A. B. all his move- 
able goods; here the legatary may recover al 
the teſtator's * goods and cattle, both 
quick and dead, which either move themſelves 
(as horſes, ſheep, oxen, ſwine, &c.) or can be 
moved by another, as houſhold-ſtuff, plate 
plough-geer, wains, carts, corn in the barns 
or garner, and alſo corn growing on the ground. 
And ſuch debts as were due to the teſtator, and 
did ariſe by reaſon of ſuch moveable things, and 
for recovery whereof there lieth an action per 


ſonal, do alſo belong to the legatary z but the 
legatary cannot ſue for the ſame in his own 


name, if another man be made executor; but 


the executor muſt ſue for the ſame, and after 
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Deviſes and Legactcs; 
recovery ,> deliver the Tame to the legatary. 
Swinb. part Net. 10 


4 1003 2 


If the teſtator 5 ky 5s: one all his. houſes What things 


hold- ſtuff: in tliis caſe he ſhall have all the ta- __ 277 * 


bles, forms; ſtools, chairs, trunks, cheſts, cup nr bis houſehol 


boards, bed ſteads, curtains, Vallance rug, blans *** 
kets, and all manner of bedding; and alſa hang 
ings, carpets, and all manner of linen, as theers, 
table cloths,  &c.. baſons and ewers, candle 
ſticks, ſalts, flaggons, pottingers, ſawcers (cl 
bowls, barrels, and all manner of veſſeis ſeev- 
ing for meat or drink, uchethier they be of eaith, 
wood, glaſs ipewter, braſs; or ſilver, or 
if they were uſed in the :gaily: ſervice of the 
houſe, and not kept for ornament only, and 
alſo pots, pans, ſpits, rackgʒ and the like ; ànd 
laſtly, coaches by $4 WA" eee Av 
name of houſhold: ſtuff. c %, , H: i 26s NN 
But apparel, books, weappascartificers tools, 
catrel, victuals, corn in the barn or granary, 
wains, carts, ploughs, Sc. and veſſels affix- 
d to the freehold; „de not: Fa the name of 
duſhold- ſtuff. Bid. 7113 $f 1 99H 
If the teſtator having res es hung xolcs, 
villeth his executor to give to H. B. two colts 
of the age of two years, and after the making 
of his will liveth many years; in this caſe, chere 
is due to the legatary two of the fitſt colts, 
which were extant at the time of the will ma- 
king, and not of tlie laſt colts at the time of his 
death. Bid. ſei. 2 11. dun, . P. 07 
If the teſtator bequeath to A. B. all his 
which are in ſuch à place; and afterward he 
brings more goods thither, and then dies; here 
the legatary ſhall have only thoſe goods which 
were 
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al my goods-which ſhall be in fue 8 plc 


Deviſes and Legactes: 
were there when the will was made, and nd 
thoſe goods too . were brought thither a 
tet ward. id. J 10% Dine if of 
«But if the ceſttecir had dad 1 uenth th 4 g 


ar all. my goods which may or ean be found d coully 
ſuch, place; here all the s in that plane 
at the time of the teſtator's death, are due 
the legatary, though they were brought thithe 
by the deſinton after *the making of bis. wil 
iu Els to fret. 

If the teſtator bequeath a> 7 his end 


„jand there is but one leſt at the time d 

ou Mey ___—y can recover no mom 
. eise 101 24 
f the teſtarr begrioath 70 4 x child in 100 of 4 
therꝰs womb one hundred pounds; in this ciſ 
if the mother dring forth two ur three childim 
at dhat time, the Ieggeyãs to be dirided — 
chem. Swinb. part 4. ſect. 20. 

But if the teftator ſay, if my wiſe bring: ford 
any child, I give to the ſame one hundted pound 
Here if ſhe bring forth two or three childfend 
that time, then every child ſhall have one hur 
dred pounds, if the teſtator s goods do ſufficet 
ſatisfy the ſame ; unleſs it be ſufficiently prove 
that it was the teſtator's meaning, that the) 
Hould have no more but one haare f 20UnG 
among them. id. 

Where the teſtator doth. ten pc pre 
to A. B. * in ſuch a cheſt, and at 
death only fiue Pounds is found in the fam 


cheſt. 2 — good for on 
6 £20. (79.4) DIG e717 T7 250 OR SIOTT CATER 
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wind. part . ſetZ. 15. num. 15. A * eres 


if ths teftator do imagine een bln por 4 


ſebted tö another perſon, and doth® 

at mk to the ſame perſon, win 14 
90 ly fupps poſtrh be un kit, nok "= 
ny ſum, in thus caſe the legacy is vi 

0 152 Ido bequeath ten S ev he 

1 ae lim, ve ea che ne 

e owes. him othing, yet in this caſt the" 

\ is 183 betete the falſe *detifok 
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Vide poſt p. 193. 
that he canbot 

ay one legatee 
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pay the twenty pounds debt out of, his hl — t 
nr | dar bh Or C 
Aff man bequeath twenty pounds to 4. u If 
twenty pounds to B. and twenty pounds x Ine 
and — A his executor and dies, An 
e the 
the el 
If t 
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elſe th 
ſuch e: 
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, Deviſes and Legacies, 


the executor* is to provide a competent ing 


for the legatary. Co. 1 Inſt. 144. 5. 

If the teſtator bequeath two- horſes to two 
men, having no more, and one of them is a 
great deal better than the other; in this caſe, 
he that is firſt named in the teſtament ſhall have 
the election. Co. 1 Inſt. 144. 5. 

If the teſtator give to A. B. twenty pounds if 
he will; in ſuch caſe A. B. muſt expreſs his 
willingneſs to accept thereof by ſome means, or 
elſe the legacy is not due; and if he die before 
ſuch expreſſion, then the legacy i is loſt, and ſhall 
not go to his executors or adminiſtrators, which 
otherwiſe it would, if no ſuch condition had 
been expreſſed, | Swinb, part 4. ſect. 6. num. 7. 

If an executor have a legacy left him by his 
teſtator, and refuſeth to ſtand to the executor- 
ſhip, in ſuch a caſe he loſeth his legacy. Swinb. 
part 6. ſe 2. 

But if the executor be not duly admoniſhed 
o take the executorſhip upon him; then, if he 
de the teſtator's kinſman, or ſuch a perſon to 
hom the teſtator would have given the legacy 
though he did not perform the will, and take 
the office upon him; in ſuch caſe he ſhall not 
ole the legacy then, by the refuſal of the exe- 


or the children their filial portions, ' nor the 
xditors their debts, if any of them be made ex- 
cutors, and refuſe to take the office upon them. 
winb. pars 6. ſets. 3. num. 15. 


ee more before i in the particular treatiſe concern- 
ing executors. ba 
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utorſhip, neither ſhall he wife loſe her thirds, 
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23 & 24 Car, 2. 


B. R. in 
Re. 


Caſes in chanc. 257. Chamberlain gain 25 


minority. Caſes in bene. 199. Hau d 
Haton. | any te 


a cause. 193. Barber ba. Ti dal. M. feil 


 Deviles and Legacies 
If a legacy be bequeathed to a city orghan i 


Lan 


* any part of Englayd, the executot may be co devil 


A d 
1 yes 
he chi 


— give N (tor payment of it) toth 
court of orphans. Vent. 180. . 
A. deviſeth land to F. for life, 721150 yea 
to C. during the life of B. 64. rent at Aicha 
mas, and if unpaid, that C. might diſtrain for ¶ Nburcb 
It ſeemed, that this word Pꝙing, in this e 
is not a condition for breach whereof B. ſhoulf 


forfeit his eſtate, becauſe a diſtreſs far the ce t. 


is given by the will to C. Rells 411. 
The wife may not be ſuffered, though 

good uſes, to diſpoſe of any money, ſhe | 
raiſed out of her huſband? $ eſtate by frogul indet 
But otherwiſe it is of monies raiſed; out, of a 
parate maintenance. Cz/es ju cbancery 137, 11 
Dame Mary. Pridgeen Ku the executar of 


huſband. ſuch 
Lands deviſed for the payment of debts Alle 

legacies, the perſonal eſtate ſhall be, firſt, app th thr 

ed ; for the implied intent muſt not wich And 


clear expreſſion alter the: equitable. general l 
Caſes in chanc. 297. Lord we againſt 49 
Legacy not attachable by foreign att: 


berlain and others. 


A citizen of Conde cannot deviſe. his child 
part over to another, in caſe his child 4 in 10 


A conveyance for: years is not a.revocatifffiire tet 
of a deviſe in fee, but pro tanto aw E de B 


*% 
: ry & 


Devites-and Legacies. | 
Lands contracted for by a purchaſor paſs by 18. S1. 
deviſe of the-purchaſo?. Caſes in abane 39 0D 

A deviſe of the profits till a child come to 
1 years of age, is a good deviſe of a tern till 
ie child would be 21, he died before. 
aſes in chan. 11 4 Creditors of Church! againſt 
hurch. 3 Co. 20. b. Boraſton's caſe, S. P. 

[f che feoffment made be to the uſe of his 
it will, — he deviſeth land with refe- 
ice to te een, yet ĩt ben e only 
y the will. 
A man cannot during his life convey an e- a 
te to his wife in poſſeſſion, reverſion or re- 
under: but he may by deed covenant with 
her to- ſtand feiſed to the uſe of his wife, or 
ake a feoffment, or other conveyance to the 
ſe of his wife: and now the eſtate is executed 
ſuch uſes by the Stat. 27 H. 8. | 
All deviſes of land void, Except in writing See 2 Stra. 1253. 
th three or four witneſſes: T 

And no revocation of ſuch will, unleſs in 
ting, or burning, or cancelling by the teſta- 
, or by his conſent. Stat. 29 Car. 2. Wing. 
Ir. Frauds 17, 18. 
A termer of a houſe for 40 years deviſed 
me by his teſtament without limitation of the 

te which he gave: it ſhall paſs the whole 
m, for the deviſee may not have an eſtate 
the meſſuage at will, nor for term of life, 

any term for years or a year. Therefore the 
tire term ſhall paſs pry e Tafficiarie- 

de Banco.” Dyer 
W. iel in N. og md wg Hr Laas by 

| teſtament in writing deviſed it by rw" 
words : 


See 25 = 2. c. 6. rere 
de competent witneſſes to wills. 
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Vide 34 H. 8. 


ger houſe in Soper- lane to my couſin A. L. A 


Deviſes and Legacies. 
words: Item, I give the fee - ſimple of my tg 


aſter her deceaſe to V. IL. her ſon (which z j 
was her heir-apparent) and died. A. entred a 
took huſband, and had iſſue by him, and dig 
It the, huſband ſhould be tenant by the cu 
Upon a ſpecial verdict in eje/tione firme thei 
pinion of the court was, that the feme had 
eſtate but for term of life, the remainder to 
her ſon for his life, and the fee- ſimple to 
feme; ſo the huſband ſhould not be tenant 
the curteſy. Et fic adjudicatur, Dyer 357.1 


44. 


When the intent of a man expreſſed in his By | 
ſtament doth not agree with the law, the 2 cit 
tent ſhall be taken as void. As if a mand Lena 
viſe land to H. in fee, and if he die without hd her in 


that M. ſhall have the land; this deviſe to] 
is void, for a fee-ſimple cannot depend upon 
fee-ſimple. Dyer 4. Pi. 10. 
If a man will that his feoffees ſhall make 
eſtate in tail to A. It is a good deviſe 
ding to the intention of the deviſor. Dyer ul 
Pl. 29 
13 within age may not make a devil 
women covert may not deviſe their teneme 
by licence of their huſbands, nor in other 8 
ner during the coverture. ors A. 
Where a man hath deviſed by his reſtam ps EXEC! 
enrolled, a certain rent to ariſe out of his tt rolits c 
ment within the city of London without cla be com 
of diſtreſs; yet, by uſage of the faid city}? * | 
to whom the deviſe is made may diſtrain, ſerform 
avow the taking, if the rent be behind. Aﬀ" child 
in the ſame manner ſhall be done of all the adde hi 
cient rents called quit: rents withi thin a 


. 
— 


Devifes and Legacies. 

A termor 'devifed his term to one whom he 
ade alſo his executor ; the -deviſee entred be- 
ore any probate of the teſtatnent, and occupied 
he land a year and more without any probate 
nd died. Axe, If his executor (if he made 
oy), or if his adminiſtrator if he died inteſtate, 
hould have the term or not, or that the ordi- 
ary ſhould commit the adminiſtration as of the 
rſt teſtator; and it was ruled there that the 
roperty, of the term was in the executor by his 
ntry, and executing of the deviſe without any 
robate. Dyer 367. Pl. 39. 

By the cuſtom of London, a foreigner as well 

a citizen freeman may deviſe his tenements 
London, which he hath in fee-fimple to ano- 
her in fee: but ſuch deviſe may not be made 
1 mortmain, unleſs by a citizen or freeman of 
e city. Dyer 255. Pl. 3. | 


A man ſeiſed of lands in fee in one town, and from _ 
two Hamlets of the fame town, and by his comprehends all | 
ot, 


ſt will deviſed all his lands being in the town, 
nd in one of the two hamlets by name, and 
lied, And the opinion of divers juſtices was, 
hat nothing in the other hamlet ſhould paſs. 
er 261. PI 27. | N 

A man ſeiſed of lands in fee made his execu- 
ots A. and B. and by his laſt will would, that 
is executor ſhould have and hold the iſſues and 
rofits of two parts of his lands, till his heir by 
he common law came to the age of 21 years, 
o the intent they ſhould pay his debrs, and 
erform his legacies, and for the education of 
is children. One executor died, the ſurvivor 
ade his executor and died, the heir being yer 


thin age. The queſtion was, if the executor 
TK. -.- of 


2392 Deviſes and Legacies. 
of the ſurvivor. might meddle with the-profi 
of the lands, and with the diſpoſition there 
during the nonage. And it ſeemed he wel 
might; for it was an intereſt in_the_executan 
by the deviſe, and not an authority or con, 


Pynes”: 
, whe 
d ſecu 
7 iece, 


dence only. Dyer 210. Pl. 24. 1 mo 
A man deviſed lands to be ſold by his e that 
cutors, the money raiſed thereby to be diſpoſi one d 
in legacies particularly expreſſed .in his H houf 
and one of the legataries after the probate of ti 1 
teſtament ſued in court chriſtian for the lege 200 
If prohibition did lie in this caſe was the q that 
ſtion ; and as it ſeemed to the judges it didnd os | 
lie, for that the money was aſſets in the bal... 8 
of the executors, and no remedy for the leg. cy 
cy in the temporal court. Dyer 264. Pl. 41 — he 
Coke took a good difference in Necton 1 ce of 
Sbarp's caſe, Cr, Eliz. 466. when a bond i; Merced 
the payment of a lefſer ſum at a day to com. of 
it ſhall be a good plea againſt the legatee beludl Sever. 
the day (if he ſues for a legacy) for it is a du a 
preſently by the condition; otherwiſe, where. ay 
ſtatute or obligation is for the performance « 3 be 
covenants, or to do a collateral thing, there ul in G- 
til it be forfeited, it is not any plea again ed 5 
legatee, for perad venture it ſhall never be fo. nor 
feited, and may he 7n Perpetuum, and by ſoc gatees 
means no will ſhould be performed; but in ſud curity 


caſe, the executor ſhall make a conditional d 
livery of the legacy, (/c:l.) if the obligation v 
recovered, then the legatee to redeliver the | 
gacy. RolPs Alr. 928, 


* 


Pynes 


THY | bi +4 
Deviles and Legacie s. 193 
Pynes's caſe was cited by the lord chancel Cite? in Tris. 
, wherein- it was reſolved, that where one 
d ſecured: portions. for his children of 1004. 
piece, and after by his will deviſed to each 
them 1007: as a legacy: that this would not 
uble their portions, unleſs it be plainly pro- 
d that he intended ſo to do. 2 Vent. 348. 
One deviſeth to J. S. all his goods, chattels 
d houſhold- ſtuff, and there was 407 J. in rea- 
money in the houſe, and he had deviſed to 
12004. by the ſaid will. The court decla- 
d, that as to the 407 l. though the words were 
neral, yet conſidering the intention of the te- 
tor, Who by his ſaid will had given to her 
legacy of 1 200 l. if he had intended to have 
ven her 4074. more, he might in the ſame 
ace of his will have given her 16001. And 
creed, that the 407. ſhould come into ac- 
punt of the perſonal eſtate. Co. 1 Rep. 190. 
Several legacies are given, the firſt is due, the 
her is not due till afterwards, the executor may 
t pay the firſt whole legacy to the firſt, if 
ere be not aſſets to pay the reſt. | 
In Grove-and Benſon's caſe, legatees were de- 
eed to abate in, proportion, where there was 
dt enough to pay all debts, though one of the 
gatees have a ſtatute and a mortgage for his 
curity of the legacy, and his legacy contigu- 
no longer a legacy; yet his legacy not being 
ad, he was decreed. to abate in proportion. 21 
ar. 2. 4 TI 
Legacy of 1231. was given to the plaintiff Hallowy and 
d be paid, at ten years of age, and at that age Ca. 242. But 
| H h 2 it S=ce that caſs 


the matter is 
ſettled, and payment to parents diſallowed, as in the caſe of Doyley & Tolferry, 
Ns. Mich. Eq. Abr. 300. pl. 2. 58. pl. 6. Verh. 261. Gilb, Eq. Rep. 203. Will. 
. 285, Gilb, Chancery, 331. | 175 
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it was paid to the father, who after died ink 


the executor took bond to ſave him harmle{ 


was veſted in Thomas with an executory devil 


legacy; and tbis is the only reaſon, why the legatee ma 
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vent; the infant at full age ſued the execun 
of the deviſor for the 123 J. The lord keep 
held it good payment. But it appeared d 
ainder 
at he | 
eſcend, 
onerary 
ill, but 
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and then he took the ſecurity at his own peil 
and therefore decreed the executor to pay i 
Halloway's caſe, 26 C 27 Car. 2. 
A. by his will gives 800). to C. to be pi 
by his executor when C. ſhall attain to the 
of 21 years. The infant by his guardian en 
bits his bill to have the legacy ſecured ;' and 
was decreed accordingly. * - 
Legacies may be recovered in the ſpiriu 
court againſt an adminiſtrator, with the wille 
nexed, or againſt an executor of his own wrong, 
well as againſt an executor by right. Rolls 919.1 
A man ſeiſed in fee deviſed the land to hi 
eldeſt fon Thomas for life, and if he died wid 
out iſſue living at the time of his death, to Tu 
nard another ſon and his heirs, but if Thoma 
had iſſue living at the time of his death, the 
the fee ſhould remain to the right heirs of Th 
mas for ever. Thomas entered after the deati 
of the deviſor, and ſuffered a common recoy 
(under which the defendant claimed) -and diet 
without iſſue, whereupon Leonard entered, and 
made the leaſe to the plaintiff'; and this cal 
was argued at the bar twice, and two queſtio 
were put; Firſt, if Thomas had by the will or 
ly an eſtate for life by the deviſe, with a cor 
tingent remainder to Leonard, or that the fet 


l 


9 


—_— 


1 An executor is a truſtee for a legatee with reſpect to the 


bring his bill in equity againſt the executor for a legacy, ſup 
poſing it to be a truſt, Will. Rep. 575. 


* 
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h Leonard. Secondly, if it be an executory de- 
iſe to Leonaru, whether the common recovery 
id bar it; and after divers arguments it was 
ſolved by the whole coutt, that Themas. did 
ike only an eſtate for life by the will, the re- 
ander to his heirs not executed; and although 
at he be heir to whom the reverſion ſhould 
eſcend, it ſhall not drown: the eſtate for life 
ontrary to the expreſs deviſe and intent of the 
ill, but ſhould leave an opening, as they 
med it, for the interpoſition of the remain- 
ers, when they ſhould happen to interpoſe be- 
veen the eſtate for life and the fee; and they 
ompared it to Archer's caſe, Co. 1 Rep. where 
though that Robert the deviſee for life was 


as contingent, and not an eſtate for life to 
town by the deſcent of the reverſion; and fo 


n eſtate for life by the deviſe, the remainder to 
onard was a contingent remainder, - and bar- 
ed by the recovery; and then the ſecond point 
ill not come in queſtion, whether an executo- 
y deviſe ſhall be barred by the recovery. But 
pon the firſt point they all gave judgment for 
he defendant. Levinx Rep. 1 part 11. Plunket 
Holmes. 8 2 | 
In ejectment in the Common Pleas, and up- 
dn ſpecial verdict, the caſe was, That Ramſey, 
n alien Scot, before the union had iſſue four ſons, 
cal, Robert, Nicholas, Fobn and George. Robert 
ad iſſue three daughters yet living, Nicholas 
ad alſo two ſons, Patrick and Wilkam yet in 
ife, John had no iſſue, George had iſſue the leſ- 
or. John being ſeiſed of the lands in queſtion, 
leviſed them to the heir of Nicholas and his 
Hh 3 heirs, 


ir, yet the remainder to his next heir male 


he eſtate of Thomas here being no other than 


195 


Deviſes and Legacies. 


heirs, Jobn and Robert being before naturalizg 
by act of parliament, with words, That th 
ſhould inherit to any anceſtor, lineal or cal 
ral, as fully to all intents and purpoſes as | 


to thei 
but if 
the ſo 


they had been natural ſubjects bor F 5 
Jobn and his wife are — and "ifs 1 _ 
Patrick the eldeſt ſon of Nicholas entred as - lap 
of Nicholas, claiming. by the deviſe, 2820 * 
whom the leſſor brought ejectment as ſon Þ 4 
heir of George, and brother and heir of Joby .. 
and this caſe being argued in the Comme = 
Bench two points were made: Firſt, if the gens 
viſe to the heir of Nicholas was good; and ron 
ſolved by Bridgman and the whole court, t 57 
the deviſe was void. 1. Becauſe that Mh by jo 
was in life, Et nemo eſt Heris viventis. 2 Nut * 
las being an alien, might not have any heir! tp 
our law; heir he might have in Scotland not 3 
England, where the lands are which the devil bop 
concerned. But then the queſtion was, fecont 24 
ly, if the plaintiff had any title, or if che inf y 
ſhould eſcheat; and upon that the queſtion . 
if Jobn and George being aliens, ſons of an ali "rad 
might be heirs, or inherit the one to the” othe _ 
by the act of parliament, being naturalized 5 
before. And after many arguments in the e ay 
caequer chamber, it was adjudged, that ry 
one brother ſhould inherit the other b virt os 
of the ſaid act of parliament. 20 3 
And it was agreed, That where a man b. _ 
two ſons, and after is attainted, that the fot ooh 
ſhall inherit the one to the other, becauſe th — 
had inheritable blood derived from thelf ff ad 
and mother before the attainder, which cou a 
not be taken away by the attainder after ware N 


And for this reaſon each of them might Ione ala 
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to their mother the lands which came by her; 
but if the attainder had been before the birth of 
the ſons it had been otherwiſe. Levinz Rep. 
1 part 59. Collingwood v. Pace: 22 

In ejectment and ſpecial verdict, where a man 
ſciſed of lands in Newcaſtle upon Tyne, where 
the lands are deviſable by parol by the cuſtom : 
by a parol will a deviſe was in theſe words, 7 
give all to my mother, all to my mother. And if 
the lands ſhould paſs by theſe words was the 
queſtion. It was argued by Glyn the king's ſer- 
jeant for the plaintiff, who ſaid, that All was 
incertain whether intended lands or goods; and 
by Jones for the defendant, who ſaid, Qui omne 
dat nil excipit, and cited a caſe where by the 
deviſe of all his eſtate, all the eſtate as well 
real as perſonal did paſs, and Benlow 6. Deviſe 
of all his livelihood extended to land and goods. 
But per Cur* All is incertain, and not ſufficient 
to diſinherit an heir, and gave judgment for 
the defendant that the lands did not paſs by 
the will. Levinx 1 part 130. Bowman v. Mil- 
bank. 

In ejectment and upon Non cul. a ſpecial ver- 
dict. A man ſeiſed of a cloſe upon part of 
which was a houſe, and upon other part of it a 
kiln, and alſo of two mills adjoining to the cloſe, 
and uſed them all together till the year 1655. 
then he divided and fold the houſe and a part 
of the cloſe, and reſerved the other part and 
the kiln, and uſed them with the mill (and in 
truth the kiln was a kiln for drying of oates, 
and the mills were for making of oatmeal, but 
it was not found by the verdict) and afterwards 
he ſold the mills with the appurtenances to the 
Hh 4 plain- 
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plaintiff; and if the kiln, and the parts of the 
cloſe on which it ſtood, paſſed for the defen 
dant was the queſtion ; and held clearly by the 
court that they did not paſs. Levinz Rep. 
part 131. Archer v. Bennet. 77 
A baron and feme were ſeiſed of a copy holt 

to them, and the heirs of the baron; the baroy 
ſurrendered to the uſe of his will, and deviked 
them to the heirs of the body of the feme, i 
they ſhould attain to the age of fourteen years 
and died without iſſue: the feme took a ſecond 
baron by whom ſhe had iſſue, but before the 
iſſue attained to the age of fourteen, the fem 
and the ſecond baron ſuffered a recovery in the 
court of the manor; and if the heir of the feme 
ſhould have the land, the feme being dead a 
not, was the queſtion. Argued at the bar ſeve- 
ral times, and divers points were moved and 
argued; 1. If this deviſe were in any wiſe good 
being to a perſon not in efſe. 2. If it might be 
good in reſpect of a double contingent, or a poſ- 
ſibility upon a poſſibility, ſcil. the feme haye 
any heir of her body at all, and if ſhe had heir 
of her body, if it ſhould be of the age of four 
teen at the time of her death. 3. If the deviſe 
ſhould be good, what eſtate ſhould it be, //cil. 
a remainder of an executory deviſe. 4. If it 
ſhould be barred by the recovery and the judges 
delivered their opinions. As te the firſt point, 
that a deviſe to an infant in venire ſa mere 1s 
good, and that a deviſe to an infant in ventre 
fa mere when he: ſhall be born is all one; and 
they held the deviſe good notwithſtanding the 
double contingency z and as to the third point 
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Deviſes and Legacies, 
they all agreed, that if this deviſe ſhall be good, 
it ſhall be by way of executory deviſe, which 
may well be allowed to take place within the 
compals of a life, but not after one dying with- 
out iſſue, for that would make a perpetuity 
and it ſhall not be by way of remainder, for 
although that the. feme had an eſtate for her 
life, yet this is a new deviſe to take place after 
her death, and not as a remainder joined to her 
eſtate: as to the fourth, if it ſhall be an execu- 
tory deviſe, they all agreed, that it ſhall not be 
barred by the recovery at common law, accor- 
ding to Pell and. Brown's caſe, 2 Cro. a Fortiori, 
in this caſe of a copyhold, the Ny is no 


bar without cuſtom, and no cuſtom is found to 


bar eſtates by common recovery ; but the court 
being divided in the principal point, no judg- 
ment was given, but the cauſe was agreed to 
be adjourned in the exchequer chamber. Levinz 
Rep. i part 135. Snow v. Cutler. 
Ejectment and ſpecial verdiCt ; Robert Keep 
ſeiſed of Spains- ball ſettled part of it upon his 
daughter for life, and "afterwards by will devi- 
ſed the houſe to his wife for one year after his 
death, and then deviſed all his lands not ſettled 
or deviſed to Thomas Keep, to hold to him and 
his heirs after one year after his death, and af- 
ter the death of his daughter, and died, the 
year after his death was expired, and the daugh- 
ter is yet in life, and ſhe brought the ejectment 
for the houſe, and if it did lie during the life 
of the daughter was the queſtion. Argued at 
the bar only; for it was admitted that though 


the deviſe was of land not deviſed or ſettled, 


and not of the eſtate not deviſed or ſettled, 2 
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copulative was ended, that is to ſay till afte 


655. 3 Cro. 199. Co. 5, Rep. Wyndbam's cak that 


tute of mortmain, then I deviſe them to Robe 


Dtevlles and Legactes. 
the reverſion would paſs by the deviſe of the 
land, although that the land was the ſame ſet. 
tled and deviſed before, and ſhould take the 
reſidue of the eſtate in the lands; and it was re. 
ſolved, that the eſtate of the houſe paſſed im. 
mediately after the year after his death was ex: 
pired, and ſhould not ſtay till both parts of the 


the year, and after the death of the daughter, 
but ſhould take diſtributively ; ſcil. That the 
houſe ſhould paſs immediately after the yea 
expired, and the reſidue after the death of the . 
daughter and Gilbert. Vide Wittie's caſe, 2 Ch! ſo i 


were cited, Levinz R. 1 part 212. Coke v. Ger. 


rard. ver / 
It was moved to have writings brought in t 
by the defendant to have a ſpecial verdict a and 
the aſſizes drawn up, where the caſe would be, ſold 
that a man deviſed his Jands to his executor _ 


to be ſold for payment of his debts, and the 
lands being fold, if the money in their hand P 
muſt be aſſets at common law to charge them 


in debt: the writings. were ruled to be brought rs 
in, and Twiſden juſtice ſaid; that he had koa bele 
it to be adjudged that they were aſſets at com- it n 
mon law without going to chancery. Lexixz hou 
part 224. Dethick v. Caravan. | — 

Upon information that Stephen Newman ſciſedſh de 
of lands deviſed them to Trinity-college in Can N 
bridge for the maintenance of a ſcholar the ©? 
and in the will was this clauſe; that if any V 5 H 
cavil ſhall hinder this deviſe, or that the ſam? oh 
cannot go to the college by reaſon of the ſtz like 


Newma! 
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Newman and his heirs, and under this pretence, 
that by the ſtatute of mortmain the college 
could not have them, Robert Newman entred, 
and held the poſſeſſion of lands, whereupon the 
attorney-general brought this information for to 
have the land eſtabliſhed with the college. And 
all that appearing upon the bill and anſwer, 
and it being a charity, it was held by the lord 
keeper Bridgman, that it ought to be eſtabliſhed 
with the college by virtue of the ſtatute of 43 
Eliz. notwithſtanding the ſtatute of mortmain, 
and notwithſtanding the clauſe in the will; and 
ſo it was decreed. And the lord keeper ſaid, 
that it did not differ from Zloyd's caſe. ' Hob. 
136. Levinz Rep. 1 part 264. Dominus' Rex 
verſ. Newman in Cancellaria. ; 

A man deviſed lands to his wife for her life, Mich. 25 Car.2. 
and that after her death the reverſion ſhould be Safe Gar- 
ſold, and the money. diſtributed between the 35. Trin. 


35. Trin. 27. 
heir and three nephews; the heir refuſed to ſell ©; 2 Fowler 


Pr X X 4 & Green, 1 Chan. 
or to join with the wife in the ſame. And Ca. 262. Paſ. 
upon a bill exhibited in chancery againſt him K 
to compel him to join in the ſame, the bill was 

diſmiſſed by the lord keeper Brideman, who 
held the will void as to the ſale of the reverſion, 
it not being ſaid who ſhould ſell ; but, in the 
houſe of peers, they, upon advice with the 
judges, reverſed the diſmiſſion, and decreed that 
the heir ſhould ſell; for when no perſon is ap- 
pointed to ſell, it ſhall be intended that he ſhall 
ſell who hath the eſtate, that is the heir. Yide 
5 H. 7. 12 B. per Hide, Fenwick & Finneux. 
A deviſe that lands ſhall be ſold, and not ſaid 
by whom, ſhall be ſold by the executors. The 
like intent when they are to be ſold upon pay- 


ment 
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of the defendant in 


tation. 


Deviſes and Legacies. 
ment of debts. Levinz 1 part 304. Pits o. 
Pelham. 
In ejectment and ſpecial verdict, the 1 of 
e being ſciſed,, and having three ſons li- 
ing and two daughters, one of which daugh- 
— — iſſue, the wife of the defendant, deviſeth 
the, meſſoage called 'Newport houſe: to the wife 
tail: provided, that if ſhe 
marry without he's aſſent of the earl of Manche: 
fer and others, or died without iflue, then to 
the leſſor of the plaintiff being then and yet. an 
infant 3 ſhe having no notice of the condition, and 
being of the age of fourteen years married with- 
out the aſſent of the earl of Mancheſter, Qt. 
with the defendant Fry: he entred, and the'lef- 
ſor brought the eje&ment, and the caſe was at- 
gued by counſel. 1. Whether this was a con- 
dition, or a conditional limitation; for if it be 
a condition the plaintiff is not heir, and ſo hath 
no right of ente y, otherwiſe it is if it be a limi- 
2. Be it the one or the other, yet no- 


tice of it ought to have been given to the deviſee 
before the eſtate ſhall be determined. 3. If no- 


tice be neceſſary : it the infancy of the one 


ty or the other; for as well the leſſor as the de- 
viſee, wife of the. defendant, were ſo, if that 
ſhould alter the caſe. And afterwards all the 
juſtices agreed, and gave judgment for the 
plaintiff: 1. That the d did not make a 


condition, but a conditional limitation; and it 
would not be a reaſonable conſtruction of the 
intent of the deviſor, that if the feme of the 
defendant make a breach that it ſhould forfeit 
the eſtate of the leſſor in remainder, but only a 
_ determination of her own eſtate; and for chat 
many 
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many caſes were cited. 2. The infancy 'in this 
caſe is not material; for the infant took here 
by purchaſe, and not to have age, and it is acon- 
ditional — — in Wim, and 7 are not 
vil againſt conditions en fait, Co. Lit. 
233, G 7 80 notice to be given of the con- 
dition, for want of notice ſhall not excuſe in 
this caſe, as it did in Corbet's caſe, Co. 4. 2. be- 
cauſe the deviſe here is to a ſtranger, and not to 
the heir, and the deviſee might as well take 
notice of the condition as of the eſtate deviſed 
to her. Othetwiſe it is where the deviſe is to 
the heir upon fuch conditional limitation; for 
the heir might enter upon his general title as 
heir, without notice of the will or condition. 
Here the defendant had no title, unleſs by the 
will, and yet entered; and this difference was 
taken and agreed, where a deviſe is to one upon 
condition, and another 1s concerned and he is 
more privy, he that is more privy ſhall give no- 
tice to the other ; but where both are equally 
privy and equally concerned; as here. the leſſor 
and defendant are, none of them, is obliged to 
give notice. 2 Co. Molineux's caſe, &c. Levinz 
Rep. 2 part 21. Williams v. Fry. 
Deviſe to one for life, after his death to his Mich. 24, Car. 
iſſue, with power to make a jointure, is an 2 2 BR. 2 


: ; g cording to 1 
eſtate tail; and tenant in tail, with power to Vent. 5 
ng. 


make a jointure ſuffering a common recovery, Cs, dens 

it deſtroyeth the power. Levinz Rep. 2 part 58. ed an eſtate for 

Ki li = life only, by two 
ng v. Metin. 1 „ Judges Twiſden 
W. B. ſeiſed in fee of tenant right lands in & Rainsford a- 


Weſtmoreland made his will in theſe words, Re oy 


deviſe to my coſin W. B. all my tenant right eſtate 
4 Brigs-end, c. By this deviſe the fee paſſed, 
and 
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and not only the tenant right land for life. Le. 
vinx Rep. 2 part 91. Wilſon v. * * 
A man deviſed lands to his wife, that ſhe 
ſhould diſpoſe of it to which of his infants ſhe 
pleaſed : upon the firſt argument Vaughan chief 
juſtice, and. Atkins held, that ſhe-might diſpoſe 
it in fee; Hugh, Wyndham and Ellis the contra- 
ry; but it was adjourned ulterius arguend*. Le- 
vinx 2 part 104. Sir Rich. Saltonſtall's caſe. 
Ejectment and ſpecial verdict. Remnant ſei- 
ſed of lands in fee having three daughters, Su- 
fan, Anne and Elizabeth, deviſed to his wife all 
his lands till his heir ſhould come to 21, pay- 
ing to his heir ten pounds per Ann. and to his 
other children 205. a- piece. Item, he gave to 
Anne and Elizabeth 1401. a-piece, and if Suſan 
his heir died without heirs before 21, ſo that 


the land came to Anne, then Anne to pay to E- 


lizabeth the portion ſhe herſelf ſhould have had; 
and if any of the younger daughters died with- 
out heir before 21, her portion to be divided 
between his heir and her other daughter. Per 


Cur” upon argument, it was a devile of inheri- 


tance to Suſan, and ſhe ſhall have the whole ex- 
cluſive of her ſiſters by theſe words in the will, 
calling her his heir, and often in the will men- 


tioning his heir in the ſingular number. But 
by the words, if Suſan his heir die without heir 
before 21, ſo that the land fall upon Anne, then 
Anne do pay to Elizabeth the portion which ſhe 
herſelf ſhould have had, is no more than an e- 
ſtate tail, and not a fee- ſimple. Levinz Rep. 2 


Part 162. Tilly v. Collier. 
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A deviſe of lands to man during his exile, - 


he having relinquiſhed his country upon diſplea- 
ſure of the ſtates againſt him, but not baniſhed, 
was good till he return, Levinz Rep. 2 part 191. 
Paget v. Voſcius. 

In ejectment a man having three ſons 4. B. 
and C. deviſed a part to each ſon without limi- 
tation of any eſtate, and if any of them died, 
his part to remain to the others; one died, and 
if his part ſhould remain was the queſtion. 
The reverſion defcending upon the eldeſt. it 
deſtroyed the contingent remainder to the others, 
but ſhall be good by executory deviſe. Levinz 
2 part 202. Forteſcue v. Abbot. | 

A man ſeiſed in fee deviſed to a ſtranger, 
and his heirs after the death of the deviſor, and 
his wife, he dieth, and if the ſtranger ſhould 
take preſently or not, till after the death of the 
wife, and that ſhe ſhall have it for her life by 
implication was the queſtion; and adjudged, 
that the ſtranger ſhould not have it till after 
the death of the feme as well as of the baron, 
and that the heir ſhould take it in the mean 
time. Levinz Rep. 2 part 207. Smarile v. Scholar. 

A deviſe to the heirs of Robert Durdant yet 
living, who then had a ſon named George, is 
a good deviſe to George, and that the remain- 
der was veſted and executed in George, and 
not contingent and deſtroyed by fine by Higdon 
the truſtee in the life of Robert. Levinz 2 part 
232. James v. Richardſon. 

A man ſeiſed in fee of land to the value of 


104. per Ann. deviſed legacies to ſeveral perſons 


to be paid out of it to the value of 1207. with- 
in a year after his death, and after — the 
ame 
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206 Devlles and Legacies. 
ſame land without limitation of any eſtate to ons 
under whom the defendant claimed. The de. 
viſee enjoyed land three years, and paid 3ol. of 
legacies, and after his death the executor ſecy: 
red the reſidue, the heir of the deviſor entered 
and brought an ejectment. By three of the ju 
ſtices it is fee, but not conditional, but in truſt 

for to pay; and adjudged for the defendant, 

1 Levinz Rep. 2 part 249. Freake v. Len. 

wy By the conveyances of deviſe and fine to uſe, 

1 a rent may be divided without the aſſent or at- 

| tornment of the party, becauſe his affent or 2. 
tornment is not requiſite for the perfection of 
theſe conveyancs. Levinz 2 part 140. Colon 
v. Wright. 

1 Salk, 224, ↄ he caſe of ejectment and long ſpecial ver: 

225, 230 dict and Devaſtavit, alledged by an executor 

| 28 * and denied by him was ſuch; A man pofleſſed 
x Cha, K. 229. of a long term for years of the manor of Min. 

1 8d. 35. ple, deviſed it to his ſon Joby, and if Joby died 

Cro. Jac. 459 unmarried and without iſſue, all to go to hy 
Pal. 333, 336. daughters and their executors ; and if Joby bel 

1 Lal. A. 612, Married, and have no iflue living to enjoy it 

613, 835. then after the death of Jobn's wife to the 

„ daughters; Jobn died without iſſue, and made 

aug. 22. his ſiſters his executors, and if the ſiſters ſhould 

2 Panv. 523 have the eſtate by the deviſe of their father, 

they had not waſted ; but if they took as exe 
cutors to their brother, for whoſe debt they ati next c 
ſued, they had committed waſte ; and upon zer, a 
gument and conſideration it was adjudged, thatW which 
the remainder of the term to the daughters b for th 
the deviſe of the father was void, being a , 
mainder to them upon the death of their bro- 
ther without iſſue, and therefore they took it a 
executor 
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Devices and Legaties. 207 
executors of the brother; for it is not as the 
ounſel of the daughters would have it, /cil. 
to be taken without iſſue living at his death, 
and ſo the contingent to happen within the 
ompaſs of a life; and yet if it was ſo, the 
ourt held it to be void, according to Child and 
Baily's caſe, 2 Cro. for although that it had pre- 
ailed in the caſe of the deviſe of an inheri- 
Ince, as in Pell and Brown's caſe, 2 Cro. yet 
it had not at any time prevailed in the caſe of 
a term 3 and the court would not extend a de- 
iſe of chattels to make perpetuities further than 
t had been before. Levinz 3 part 22. Gibbons 
v. Sommers, Trin. 33 Car. 2. in C. B. 
Ejectment and ſpecial verdict, upon which Nell. Lutw.2494 
the caſe was; William Day ſeiſed in fee, devi- . No. 87. 
ſed the land to Villiam Turner for his life and 2 Sid. 73. 
his heirs, and for want of heirs of him to George Les. 38, 599 
Turner in the ſame manner, and for want of 162, "OE, 
eirs of him to William Flint and his heirs for 1 
ver. William and George Turner are dead with- Hob. 75. 
out iſſue, William Flint is dead, and the leſſor * og 
Is his heir; and per tout le court judgment was 1 gun. 523: 14% 
given for the plaintiff: for William and George o > 
Turner had but eſtates tail, the remainder in *Rol-R 199, 
fee to Flint; for the words, for want of heirs of Hur 35. 
in are for default of heirs of his body, ac- 3 
Weording to Beresford's caſe, Co. 7. Alſo it is 2 Sid. 73. 
found in the verdict, that William Flint was the —_ —_ 
next couſin and heir to William and George Tur- Cro, El. 494 
Jer, although ir be not ſo expreſſed in the will, 
vhich proves the intent to be heir of the body; 
for they might not die without heirs living of 
William Flint, or ſome of his heirs. Wherefore 
: Ii | heirs 
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8 Deviſes and Legatles. 
heirs of the body are neceſſarily to be intende 
Levinz 3 part 50. Parker v. Thacker, 34 Cit 
2. Trin. in C. B. | 
x Rol. Abr. 614, In ejectment upon Non Cul. and ſpecial vet 


G15, 616. 208 . . 8 | 4 X 
Ram 240, 235, dit; tenant in tail made his will and deviſed h 


plaint 
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295. land, and after by bargain and ſale inroli m. 
Pal. Gaſes 145, conveyed the land to one tenant to the Præc * I 
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147. againſt whom a common recovery is had, wit 
Folds. 9 ro, YouCher of the tenant in tail, to the uſe of him 
Cro. Car. 24. ſelf in fee; and if by this recovery the will wa 
2 33. made good, and that the deviſee ſhall have thi 
2R.3.3-d land by the deviſe by virtue of it, or thati 
ſhall revoke the will, was the queſtion. And 
by Pemberton chief juſtice, and tout le court, i 
was adjudged upon argument a revocation ; fu 
by the bargain and ſale, and the recovery, al 
the eſtate is altered after the will, Levinz; 

part 108. Diſter v. Diſter. | 
1 Vent. 199. Ejectment upon demiſe of Benjamin Cutte 
2 (ev. e, and Mary his wife, and upon Non Cul. ſpecial 
Hob. 27. — Verdict found, that Fobn Church was ſeiſed in 
28 fee, and by his wife Jabel had iſſue four ſons, 
Godb. 51. Humphrey, Robert, Anthony and Jobn, and de- 
— viſed all to his wife for life, if ſhe do not marry, 
but if ſhe do marry, that Humphrey preſently after 
her deceaſe enter, have, hold and enjoy, all the 
lands to him and the heirs male of his body, the 
remainder to Robert and the heirs male of his 
body, the remainder in like manner to Anthoty 
and Jobn, with divers remainders over; and 
they derived the title from Humphrey to the 
2 and from him to the wife of the lel- 
or, Filiam unicam ſuam, and the title of the 
defendant as heir male of the body of Robert 
the ſecond ſon; and after argument it was re- 
ſolved, that the verdict is imperfect as ” the 
Pally 
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; Deviles and Legacies, 209 
plaintiff; for although that the grandſon of 

Humpbrey had not any other daughter, he might 

have a ſon, according Gymlet and Sands's caſe, Speck verdict 
1 Cro. upon which by conſent the verdict was bas „ 
mended, and made #nicam Filiam & Hæred. m ſuam, ill, 
4am. And then the queſtion was, if any intail 

vas made by the will, foraſmuch as Jabel the 


ife did not marry; and if no intail was made, 
ö 


2 — —— — —-— 
— 
— . — ns 


— 


hen the wife of the leſſor had the title as heir 
general: but it was upon argument reſolved. 
hat notwithſtanding the lands were intailed by | 
he will; for by all the ſcope of the will it ap- i 

| 


peared that there was an intail intended by the 

eviſor with divers remainders, and rather than , 
his intent ſhall be defeated, the words ſhall WM 
de taken thus; ſcil. if ſhe marry, Humphrey to W190 


nter preſently; and if ſhe do not marry, then 1 160 
umphrey ſhall have, hold and enjoy them to l 
he heirs male of his body, with the remain- 1:18 
ers over. Upon which, judgment was given i lj | 
or the defendant. Levinz 2 part 125. Luxford "hl | 
, Cheeke, Trin. 35 Car. 2. in C. B. 1 
Ejectment, and upon trial before Charlton ju- 12 415 1005 
ice, for the poverty of the parties, and to pre- 2 Lev, 60, 79. 1 
ent the charge of a ſpecial verdict, the cafe %, 545. _ 107 
Fas put to have the opinion of the court, and mo. 593, 686. | 1 


t was ſuch: A man ſeiſed of lands on the part S. 11 | 
ff the mother deviſed them to his executors for 8,0. * * 
dayment of his debts for 16 years, and after to * © 103. | 
ne who was his heir on the mother's ſide; and | 
| he ſhould take them by deſcent or purchaſe "NL 
dy the will was the queſtion: and Charlton, be- 
bre that the caſe was puts inclin*d that he ſhould 

12 take 


210 


Cro. El. 674. 
Cro. Car. 476. 
Hob. 32. 

1 Leon. 313. 
Poph. 188. 
Mo, 7, 31, 359. 
2 And. 123. 

3 Leon. 165, 
2 Leon. 41. 

x Saund. 180. 
1 Lev, 21. 

2 Saund. 197. 
2 Vent, 363. 
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take by purchaſe, being the better for him; 
then the heir on the part of the father mig 
come to inherit by him before the heir on the q 
of the mother, and ſo both heirs inheritable; x 
ſo it was argued at the bar by the counſel 
that part: but on the other part it was argue 
and fo reſolved by the three juſtices Pembert 
Wyndham and Levinz, that the deviſe was vai 
and he ſhould take by deſcent; and it is} 
more than if the deviſor had made a leaſek 
16 years, and then deviſed the reverſion to] 
heir; and the deſcent from him to the heirt 
the part of the father or mother 1s but a conk 
quent depending upon the nature of the el 
And it is not like to the caſe where a n 
having two daughters devifed the lands to tht 
and their heirs; for that the quality of the 
ſtate is altered in themſelves, and they are the 
by joint-tenants, and ſurvivor ſhall be betus 
them, which had not been if the lands had 
ſcended to them as coparceners. And ud 
ment was given according to the opinion of! 
three judges. Levinz 3 part 127. Hedge 

Rowe, Trin. 35 Car. 2. in C. B. | 
Ejectment upon demiſe of Dorothy Hen 
heir of Chriſtopher Hewly, who being ſeiſed 
the lands in queſtion in fee made his will in the 
words, I deviſe to my wife (now the wife of 
defendant) 6001. to be paid to William Wedd 
and is in full payment for the lands I purchi 
of him, (being the lands in queſtion) and alm 
ſtated in part of a jeinture to my ſaid wife din 
her life, being of the value of 67 1. per Ann. #i 
of Whiſton, York and Malton, the lands itt 
ami 
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mount to 631. per Ann. in all 1301. per Ann. 
heing alſo ſtated on my wife in full of ber jointure. 
he lands in Wiggenton (being the lands in que- 
ſtion) were not ſettled upon the wife; and if 
hey ſhould paſs by the will to her for life was 
he queſtion. And reſolved by Pollexfen chief 
juſtice, Rookesby and Ventris juſtices, that they 
paſs not by the will. Here are no words of de- 
viſe to paſs them, nor no intent that ſhe ſhould 
have them by the will, but a miſtake that he 
had ſettled them before; and therefore they did 
not paſs by implication, as in the caſe of H. 7. 
where a man deviſed lands to his heir after the 
death of his wife, the wife ſhould have them in 
the mean time, for the lands are deviſed and 
to the heir, but not till after the death of his 
wife; and becauſe that the heir is not to have 
them till after the death of the wife, the wife 
ſhould have them in the mean time by implicati- 
on: but here the lands are not deviſed at all, but 
he declares, that they are already ſettled upon the 
wife, in which he is miſtaken, and it ſhall not turn 
to a deviſe to the wife by implication. But Ho- 
wel jultice contra; here it appeareth an intent that 
the wife ſhall have them; and although that 
he be miſtaken in the way that ſhe ſhould take 
them by the ſettlement, ſhe ſhall rake them by 
ſuch way as ſhe may; ſcil. by the will, rather 
than his intent ſhall be fruſtrated : but by the 
opinion of the other three juſtices judgment 
was given for the plaintiff. Levinz 3 part 259, 
Wright v. Wyvel. 2 Vent. 56. ſame caſe. Trin. 
I. M. in C. B. | | 
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212 Deviſes and Legacies. 
Where the plaintiff faith, that he was pdf 
Sl 25 ſeſſed by virtue of the will of the term for 1000 
Win. 55 years, where the deviſe is to him for life only 
2 Jo. 1. the remainder to his ſon, and the heirs make d 
his body, it is good per Cur”. For the remainde 
to his ſon is but contingent if any remainde 
of the term ſhall be; for every eſtate for life i; 
in ſuppoſition of law, of greater continnance 
than any eſtate for years; and therefore the 
whole term is in the father during his life, and 
the remainder to his fon, is but a poſſibility, 
Levinz 2 part 264, Douſe v. Earle, 1 W. & N 

Mich. in C. B. in covenant. 

Mo. 450, 504, In ejectment tried at Kent aſſizes, upon thee 
Cro. Fl. 33, ẽvidence, the caſe was ſuch before Treby chit! 
„ juſtice, and was agreed to be made a cafe by 


o. 558, 


Cro. Car. 75. the opinion of the court. Alen by his will de. 
1 And. 194. 


1 Bult. 113. Viſed the lands in queſtion in theſe words; ! 


Cro. Jac. 590. 


— 46. give and bequeath to my ſons Richard and Robert, 
H.tl.29. and their heirs for ever, and the longer liver 
3Co. 39-b- them, to be equally divided between them after m 


Goldſ. 182, 185. 
3 — - wife's death, all that my meſſuage, & c. The wife 


1. Chan R- 64. died, and Robert deviſed his part to the leſſot 
x Teſtam, 04. G . . . 
Plow. Com. 541. and died; and the ſole queſtion was, if Richari 
© 745 and Robert were joint-tenants or tenants in com- 
Yelv, 209, 210. mon of the inheritance; and, after divers argu: 
ments, it was adjudged by Treby, Nevil and 
Rookesby, to be a tenancy in common, Powe 
being of a contrary opinion. Levinz 3 part 373. 
Bliſſet v. Cranwell & alios, Paſ. 6 W. & M. in 


GB. 


A deviſe to A. for life, without impeachmettÞ8 


of waſte, and if he have iſſue male, to the iſſue 
male and his heirs; and in caſe A. die without 


iſſue to B. and his heirs. A. hath an eſtate for - 
only, 


Deviles and Legactes. 

only. Levinz 3 part 432. Loddington v. Kime, 
Trin. 7 M. g. in C. B. 15 

Deviſe of the land after his debts paid, he 
afterwards contracts other debt, the land ſhall 
revert upon payment of the firſt debts. Levinz 
3 part 433. Loddington v. Kime. | 

A man made two executors, of whom one 
made his executor and died, and afterwards the 
ſurviving executor died inteſtate: a legatee ſued 
the executor. of the executor, who firſt died, in 
the eccleſiaſtical court for his legacy, who 
pleaded this matter; which plea they refuſed, 
upon which he prayed a prohibition, and it was 
denied; for the matter is teſtamentary, and per- 
haps the executor of the executor hath all the 
goods in his hands, and is executor of his own 
wrong. And no other in the caſe to be ſued 
for recovery of the legacy; and although that 
the ſurvivor ſhall have all by our law, it is not 
ſo perhaps in theirs; and the matter belonged 
to their law, and if they proceed ill he ought 
to appeal, but they ſhall not be prohibited by 
this court; and the prohibition was denied. Le- 
vinx 1 part 164. Guillan v Gill. 

Aſſumpfit, and declared, that one J. S. deviſed 
a legacy to the plaintiff, -and made the defen- 
dant executor, and the plaintiff intending to ſue 
him for it; he, in conſideration of forbearance, 
promiſed the plaintiff to pay him; the defen- 
dant pleaded ſeveral bonds and judgments, and 
that he had not aſſets. ultra. Whereupon the 
plaintiff demurred, and had judgment without 
argument; for the aſſets is not material, if he 
had any or none, being charged upon his own 


114 pro- 


213 


214 


Deviſes and Legacies. 


prone in conſideration of forbearance, and for- 
arance of ſuit for a legacy is ſufficient conf 
deration. Levinz 2 part 3. Davis v. Reyner. 

A man deviſed goods to A. and B. the exe- 
cutor aſſented to the legacy, and then A. died; 
the executor of A. ſued in the eccleſiaſtical court 
tor the part of A. for by the eccleſiaſtical lay 
there is no ſurvivor in ſuch caſe. B. ſued 
for a prohibition and declared, and upon de- 
murrer and argument adjudged, that the 
prohibition ſhould ſtand ; for by the aſſent of 
the executor the intereſt is veſted and become a 
chattel, and governable by the common lay, 
Levinz 2 part 209. Buſtard v. Stukely, 

The ſpiritual court have the probate of wills, 
but a feme covert cannot make a will; if ſhe 
diſpoſeth of any thing by her huſband's con- 
ſenr, the property of what ſhe ſo diſpoſeth 

aſſeth from him to her legatee, and it is the 
gift of the huſband: if the goods were given 
into another's hands in truſt for the wife, till 
her will is but a declaration of the truſt, and 
not a will properly ſo called. But of things in 
action, and things that a feme covert hath as 
exccutrix, ſhe may make a will by her huſband's 
conſent: and ſuch a will being properly a will 
in law, ought to be proved in the ſpiritual court, 
Mod. Rep. 212. Anonymus. 

In an action upon the caſe the plaintiff de- 
clares, that upon communication of a marriage 
to be had between the inteſtate's daughter and 
the defendant's ſon, it was agreed, that pr in- 

| teltate 


evide 
writ 
Elbe 
and | 
and! 
after 
to pi 
piece 
cauſc 
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Deviſes and Legacies. 
teſtate ſhould give the ſon gol. with his daugh- 


ter, and that if the daughter ſurvived the ſon, 
the defendant ſhould pay her 1001. after his 


death, and mutual promiſes were made between 


had, and that the inteſtate paid the 501. and 
died, and that the ſon died, and aſſigns breach 
in the defendant's non-payment in retardat* ad- 


found for the plaintiff, Al. Rep. . Bafeld 
adminiſtratrix v. Collard. 


In an Eje# firme upon a trial at ths bar the 
evidence was, that one Warner by his will in 
writing deviſed the lands in queſtion to Hen 

Etbringham, and the heirs male of his body, 
and bailed the writing to a certain perſon to keep, 
and four years after died; and about a fortnight 
after his death this writing was found gnawn all 
to pieces with rats; yet he, with the help of the 
pieces, and of his memory and other witneſſes, 
cauſed it to be proved in the eccleſiaſtical court; 
and the court demanded of the witneſſes, whe⸗ 
ther a ſtranger, that knew not the contents of 
the will before, by joining of the pieces together 
could tell that the deviſe of the lands in queſtion 
was to Etheringbam, and the heirs male of his 
body; for they did agree, that if this clauſe could 
be made out, though by joining of the pieces, 
it were a good will, But the witneſſes ſaid, a 
ſtranger could not make out that clauſe. Where- 
upon the court directed the jury, that if they 
found that the will was gnawn before the * 


the inteſtate and defendant to perform the 
agreement; and ſhews that the marriage was 


miniſtrat*, &c. and upon Non Aſſumpfit it was 
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246 


oe Ventr, 286. 
* Mod. 328. 


| brother, and the heirs of bis body. 


Deviſes aud Legacies. 
of che deviſor, then twas for the plaintiff; i} 


after, for the defendant. 
ingham v. Etheringham. if | 
In je firm upon a ſpecial verdict the caſe 
was, That one being ſeiſed of the manor of D. 
and other lands in Somer ſetſbire, by his will in 
writing deviſed the manor to A. for fix years, 
and part of the other lands to B. in fee; and 
then comes in this clauſe, And tbe reft of all m 
lands in Somerſetſhire, or elſewhere, I give to m 
And the 
queſtion was, whether the reverſion of the ma. 
nor paſſed or no; for it was ſaid, that the word 
reſt, did extend only to ſuch lands as were not 
deviſed before; but it was adjudged for the 
defendant, that the reverſion of the manner pak 
ſed by the deviſe. Al. Rep. 28. Wheeler v 
Walroone. 
Before Jones and Dolbin, juſtices of the king's 
bench, and others, commiſſioners delegate, the 
caſe was, Mary Shore made her teſtament, and 
of it named Eliz. Wheeler her executrix, and 
gave the reſidue of her goods to the diſpoſal d 
her executrix, and Sir John Shore her brother, 
and died. Dame Mbeeler not having proved 
the teſtament made her own teſtament, and d 
it made Eliz. Tayler executrix; after the deati 
of Dame Wheeler adminiſtration of the goods d 
Mary Shore cum teſtaments annexo was commit 
ted to Sir Fobn Shore, who by his teſtament 
made his wife his executrix, and died, and at 
terwards adminiſtration de Bonis non, &c. 0 
A Shore res committed 't0-the Lady ons 


— PR 


wife and executrix of Sir Fobnz and the ſaid Eliz. 
Tayler, having prayed adminiſtration 'to be 


granted to her, it being denied, ſhe 
to the delegates ; and at firſt it was agreed, that 
the bequeſt of the reſidue by the words afore- 
ſaid, was a bequeſt of the intereſt, and not an 
authority only. Secondly, That this intereſt was 
not a moiety of the reſidue, nor did grow by 
ſurvivorſhip to Sir John Shore in the caſe of a 
legacy as it ſhould in a gift of goods at the 
common law. Thirdly, it was reſolved, that 
though adminiſtration might be granted to the 
appellant and - appellee together, yet there was 
no cauſe of appeal, and the grant by the judge 
of the adminiſtration was confirmed, and the 
appellant condemned in 10. coſts. Sir Thomas 
Jones 161. Elizabeth Tayler, appellant, ver ſ. Dame 
Shore, devant commiſſioners delegate. 

Action in the Debet & Detinet was brought 
for rent, although the plaintiff entitled himſelf 
(as executor) to the reverſion of the term to 
which the rent was incident. Sir Thomas Jones 
169. Trattle verſ. King. | 

In a will, if there be a condition, and after 
that a limitation, the condition muſt be limit- 
ed accordingly. Calibrop 3. Davies v. Kemp. 

Lands deviſed to two ſons and their heirs, 
one dies in the life of the deviſor. The devi- 
ſor dies without new publication, the ſurvivor 
ſhall have all: if both had died, then the heirs 
could not have taken. ' Calthrop 3, 4, 3. Davies 
verſ, Kemp. Nb. 16 Car. 2. OY 


One 
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One makes A. and B. his executors, and wills, 
that A. and B. ſhall have and hold the iſſues 
and profits of his lands, until his heir ſhall at- 
tain his age of 21 years, to the intent that the 
executors with the profits of this ſhall pay his 
debts, and for the education of his children; 
adjudged, that it was an intereſt in the execu- 
tors: had it been only that he ſhould have the 
over-ſight and doing of all his lands and move- 
able goods, then it had been otherwiſe; as in 
Zelv. p. 73. Carpenter verſ. Collins, So in Dyer 
fo. 26. pl. 17. the diſpoſing, ſetting, letting and 
ordering of his lands for the government and 
ordering of his children. It is no intereſt to {ell 
the land. Vide Cro. El. p. 678. Piggot and Gar- 
niſb, Calthrop 26. Courthope verſ. Hayman. 

A rent is deviſed to one (de Novo) and to the 
heirs male of his body; and for default of ſuch 
iflue, to another and the heirs male of his body; 
and for default of ſuch iſſue, to another and the 
heirs male of his body; the firſt deviſee having 
no heirs male ſuffers a common recovery. This 
recovery is good, and ſo the avowry is good. 
Calthrop-52. Smith verſ. Farnaby. 

If I deviſe rent to a man, and the heits of his 
body, and then deviſe it to another to begin 
after that, this is an executory deviſe, and not 
a remainder, and cannot be cut off by a com- 
mon recovery. Calthrop 53. Smith verſ. Farnalh. 
Cuſtom of having an heriot, whether the 
deceaſed had goods or not, a void cuſtom 
Calthrop 86. Smith verſ. Paynton, 


I Wilkan 


Deviſes and Legacies. 

William Bezar the teſtator had four ſons, Jobn, 
Robert, William and Matthew, and deviſed the 
lands in queſtion to Fohn for life, under the 
conditions and limitations in his will, and after 


his deceaſe to the uſe of the heirs of his body. 


This, though it be limited to him for life, is 
nevertheleſs an eſtate tail to him, as well in a 
will as any other conveyance. The eſtates can- 
not ſtand together, but the eſtate for life is ſwal- 
lowed up in the tail; and the ſame rule holds 
where an eſtate of freehold is limited to a man 
for life, the remainder to the heirs of his body, 
it is an eſtate tail in a deviſe as well as in a deed. 
Calthrop 171. Rundale verſus Eley and others. 
A man deviſeth Blackacre to A. in fee, and 
after by the ſame will deviſeth a third part to 
B. for life, or in tail; this laſt deviſe to B. doth 
not make void all to A. but B. ſhall have an 
eſtate in poſſeſſion, A. in remainder. Calthrop 


174. 

6 T. ſeiſed of houſe and lands makes his will, 
and gives it to his ſon Robert, upon condition 
that he pay his two ſiſters 5. per Ann. to each 
by four quarterly payments; the firſt payment 
to begin at ſuch feaſt as ſhall firſt happen after 
his and his wife's deceaſe. Afterwards he gives 
505. out of the rents. ſerjeant. There 


is a diverſity where the money to be paid is a 
ſum in groſs, whether it is entire on the land 
or not, or whether it be to be paid in preſents 
or futuro; if ſo, this ſhall advance the eſtate in 
fee: but if an annual rent or ſum be to be paid 

our 
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chief juſtice: I agree the caſes: I know no dit- 


Devites and Legacies. 
out of the profits, this makes no larger eſtate Ml cr; 
than the words will bear.—S/e ſerjeant contra: fee, 
Paying generally makes a fee, paying yearly ig a 
out of the profits alters the caſe. If it be given 8 1 
ſo to any one that is not heir at law, it is a con» Ml for 
dition: I conceive it is a rent-charge upon the ¶ now 
land. Take it upon the reaſon of Colyer*s caſe, Nof f 
If here be a poſſibility that Robert ſhall loſe by Mcarri 
what he pays under that compulſary condition, WW nify 
Robert is at his peril to pay the quarterly pay- he h. 
ment. Yaughan chief juſtice: Two things are to the 
be conſidered. 1. For the benefit of the de- 
viſees. 2. For the benefit of the legatees; he 
did intend this land particularly to be charged 
with theſe legacies. The entry of the heirs is 
not always intended by the way of a condition; 
but ſometimes it ſhall be look*d upon as an execu- 
tory deviſe, or as a limitation. I give land to A. 
on condition he ſhall pay B. 10 . if he do not, 
B. ſhall enter, This is no advantage to the 
heir to enter. Ellis juſtice: In ſome caſes pay- 
ing ſhall not make a fee. If it be apparent 
there is a loſs or peril, a fee paſſeth. Calthrop 
226. Thacker”s caſe. 


natiot 
gainſt 
entiæ 
232. 


In a clauſe of the will the words are, I will An 
and bequeath (the lands in queſtion) to my wife houg 
during her natural life, and after by ber to be diſ. ture c 
Poſed to ſuch of my children as ſhe ſhall think fit. Ito the 
The queſtion is, what eſtate the wife hath? A Mere ti 
deviſe to another to diſpoſe as he ſhall think fit, Nition: 
or at his diſcretion, is an eſtate in fee. Yaughan preſen 


ference between deviſing land to be diſpoſed of 
by him, and to be diſpoſed at his will and 2 
ure. 


4 
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ſure. But here I hold the wife hath no eſtate in 
fee, ſhe hath only an eſtate for life; but there 
is a power in her to ſpecify an eſtate to another: 
as I covenant to demiſe lands to ſuch perſons 
for as many years as J. S. ſhall diſpoſe it to; 
now here is nothing by way of gift, but a power 
of ſpecification; and therefore the word Dz/poſe 
carries no fee. This word Diſpoſe cannot ſig- 
nify Give; for none can diſpoſe of more than 
he hath, and there is an eſtate for life only to 
the wife. Let us turn the words equivalently; 
Iwill and bequeath the lands in queſtion at my 
wife's diſpoſe, to ſuch of my children as ſhe ſhall 
think fit. Now this way the children do take 


it expreſly by the gift of the teſtator, and the 


words (at her diſpoſe) are with relation to the 
children, and not to the eſtate z and when ſhe 
hath diſpoſed of it to any child, that child ſhall 
have but an eſtate for life; ſhe hath the nomi- 
nation or ſpecification : but my brothers are a- 
gainſt my opinion, Et il dit ſubiraſcens, Sen- 
entiæ numerantur, non ponderantur. Calthrop 
232. Anonymus. 


And laſtly, having ſupplied what I have 
hought neceſſary to make a work of this na- 
ture complete, and in all its parts conformable 
to the preſent time, and laws now in force; fu- 
ure times may produce occaſions for future ad- 
ditions : but, as perfect to this time, I may at 
reſent put thereto 
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A. 
A Dminiſtration defined Page 5,115 
Adminiſtrator refuſing, the ordinary may 
officiate. - ibid. 
adminiſtration tried by jury 10 


perſon dying inteſtate in a journey, the things 
about him give not the archbiſhop power to 
grant adminiſtration there 27 
Age of an infant to make a will 8 
ction of debt where to be had 42, 44, 45 
Vhere a man may have action of debt againſt 
his own executors 

\dminiſtrator hath the office and quality of an 
executor 

o action of accompt againſt the executors of 


a guardian in ſocage Wo 
\ſſets in Maines ! Executors, what 53 
ctions in accompt where they lie againſt exe- 


cutors, where not 41, 51, 52, 53 


Vhere a term is aſſets 55 
K k Where 


The TABLE 


Where profits are aſſets Page 5; 
Actions perſonal, what 6g 
Action of raviſhment of ward where it lies 50 
Appraiſement of goods not binding 74 
Aſſets ſome rules therein 75 
Adminiſtrator dying, his executors are not ad- 

miniſtrators 110 
Adminiſtrator durante minore ætate, when it ſhal 

ceaſe | 118, 130 
His power 118 


Adminiſtrator may diſtrain for rent arrear 11 
Adminiſtrator may be charged by any crediter 


in debt 120 
Two adminiſtrations cannot ſtand together 
122 

Adminiſtrator where liable to be ſued 125 
Where adminiſtratrix may become charged by 
her own act ibit 


Adminiſtrator may bring an action of treſpal 
or trover before letters of adminiſtration grant. 


ed ibil 
Adminiſtrator may be called to accompt by 
the ordinary 12; 
From whom appeals in caſes teſtamentary, ms 
trimony and tithes, muſt be ſued 127 
Appeals for revoking adminiſtrations ibi. 
Appeals to the king in chancery, &c. 12) 
128, 130 


No adminiſtrator to render accompts of the 
perſonal eſtate but by inventory, unleſs, & 
130 

Adminiſtrator, not the ordinary, muſt have ac 
tion of debt | ibi. 
Adminiſtrator chargeable, although not named, 
in an obligation 4 1 
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Adminiſtration granted, and lands ſold, be- 
came void, it after appearing an executor was 


named Page 135 
Archbiſhop ſhall grant adminiſtration of an 
inteſtate dying beyond ſea 136 


Adminiſtration granted by bachelor of law 


good ibid. 


Adminiſtrator releaſing, his adminiſtration re- 
voked the releaſe becomes void 137 
Adminiſtrator during the minority of an exe- 
cutor where he ſhall be named adminiſtrator, 
and where executor 138 
Action in the Detinet good for the whole ar- 
rears, although part of it were before the te- 


ſtator's death, and part after 145 

No adminiſtration produced, the book of the ec- 
cleſiaſtical court good evidence 131 
Caſes of adminiſtrators ibid. 
The half - blood where in equal degree with the 
whole blood 129, 142 
The huſband may adminiſter the perſonal eſtate 
of the wife dying inteſtate 130 
What ſeamen are to pay for adminiſtrations 
a 


Adminiſtrator ſhall have the term granted to a 
feme ſole, and not the huſband after her 


death | ibid, 
Sale of goods by the firſt adminiſtrator, where 
good, where not 124 


Where the inteſtate hath goods in ſeveral pecu- 
liars, the adminiſtration doth belong to the 
metropolitan of the province i 151 

Adminiſtration may be revoked for juſt o_ 

ibid. 

Adminiſtration granted pendant the caveat is 
cauſe to revoke it 152 

Kk 2 Coming 


- 
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Coming of the infant to age ſhall not impede 
the adminiſtrator, durante minore ælate, to ſue 
Scire facias againſt the bail Page 153 

Where adminiſtration granted to next of kin, 
where there is a reſiduary legatee, be revoca- 
ble or not ibid. 

A man having goods in the ſeveral provinces, 
or in England and Ireland, ſeveral adminiſtra- 
tions ought to be granted 134, 153 

Adminiſtration granted where there was a will 
and executors void, and not made good by 
renunciation of the executor 155 

Adminiſtrator, paying debts to the value of 
the term, brought action of debt for rent 

I 56 

Where declaration by an adminiſtrator in % 
Debet & Detinet lieth not 157 

Debt due to one as ad miniſtratrix, although not 
expreſly fo ſaid a 159 

Where one of the executors is an infant, the ad- 
miniſtration ſhall be granted durante minore 
ſua etate to the other, who ſhall bring the 
aClion ſole 161 

Adminiftratrix is not charged upon a ſtatute, 
the conuſce having accepted lands upon a h- 
berate ibid. 

No coſts againſt an adminiſtrator upon judg- 
ment affirmed in a writ of error, nor bail 


162 
Action of debt lieth 0 the heir or admini- 
ſtrator at election ibid. 


There ought to be ſeveral actions for rent ar- 
rear in the time of the inteſtate, and the rent 
due afterwards in the adminiſtrator's own 
time 163 


If adminiſtratrix hath aſſets to 1007. and con- 
feſſeth 


W 


If 


W 


A 
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feſſeth two judgments of 1001. each, ſhe 
ſhall be bound to pay both Page 164. 
Adminiſtration proved by act of the court ſuf- 
ficient, without producing it under ſeal 165 
Adminiſtration granted per Archidiaconum, and 
not ſaid Loci illius ordinar*, the declaration 
good 166 
Upon plea of Plene Adminiſtravit the plaintiff 
had judgment, and brought a Scire facias up- 
on aſſets which happened after, and upon er- 
ror brought the judgment affirmed ibid. 
Upon Scire facias and demurrer, it appearing 
upon the record that the plaintiff had brought 
action before Teſte of the letters of admini- 
ſtration, and ſo before cauſe of action, the 
court ex officio ought to abate the writ 167 
Diſtribution, ſuit in chancery lieth for it 77 
Where adminiſtration ſhall have action for the 
goods taken out of the poſſeſſion of the in- 
teſtate 116 
Where adminiſtration granted by the inferior 
dioceſan, where there is bona notabilia, and 
after is granted by the archbiſhop, or e con- 
tra, how they ſhall operate 116, 118 
Where adminiſtrator durante minore ætate, if he 
waſte goods, ſhall be puniſhed as executor 
of his own wrong ibid. 
If adminiſtrator avers adminiſtration granted in 
London, and the letters bear date in another 
place, the plaint ſhall abate ibid, 
Where the adminiſtrator ſhall not fue execution, 
becauſe he deriveth his intereſt before the re- 


covery 117 
Adminiſtration obtained by colluſion void, and 
ſhall not repeal a former ibid. 
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Adminiſtrator of an executor ſhall not hays 
execution of a judgment given far the exe- 
cutor Page 11) 

Where a covenant ſhall bind executors or ad- 
miniſtrators, but not aſſigns ibid. 

If a man releaſe, and afterwards take admini- 
ſtration, it ſhall not bar him 118 

Adminiſtrator ſhall pay debt due by bond be- 
fore a ſtatute n Thee to perform cove- 
nants ibid. 

Adminiſtrator or executor in London bound to 
pay money due upon contract, as well as upon 
obligation 119, 123 

Where adminiſtrator Ratione minoris ætatis may 
make leaſes, recover debts, c. ibid. 

Where adminiſtrators, Cc. ſhall have accompt 

120 

Difference between an adminiſtration that was 
once lawful, and one never lawful. ibid. 

Where adminiſtrator De bonis non may ſue Scirt 

« facias, and take execution 123, 124 

One adminiſtrator may not diſcharge a debt in 

prejudice of the others, but otherwiſe it is 


of executors 123 
How adminiſtration unduly granted may be re- 
voked 123, 124 


Where executor proving the will may ſue a 
wrongful adminiſtrator, notwithſtanding th 
adminiſtration granted ibid. 

Where the ordinary may commit adminiſtration 
after the expiration of an executorſhip 129 

How the ordinary ſhall appeint adminiſtrators, 
take bond for their performance, and order 
diſtribution 130, 131, 132, 133 

Where the ſale of a term after adminiſtration 

granted 


If 


a A: Ee, 


) 
| 
| 
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granted, the adminiſtration being void, the 
ſale was likewiſe ſo Page 125 
How adminiſtration of the goods ſhall be com- 
mitted where the executor dieth before the 
probate 135, 140, 182 
Execution taken out by an adminiſtrator after 
adminiſtration revoked was void 137 
Where after verdi& judgment was given for 
the defendant, becauſe the plaintiff had not 
well entitled himſelf to the action as admini- 
ſtrator 138, 148 
Where the huſband of the wife adminiſtratrix 
ſhall be charged for a plea, where it is falſe 
in his own conuſance, and where otherwiſe 
139 

Where a ſuit in the admiralty brought by the 
huſband as adminiſtrator to his wife an ex- 
ecutrix, who died inteſtate, was ſtay*'d by 
conſent ft: ibid. 
Where adminiſtration is granted, and a will pro- 
ved afterwards, though the adminiſtration 
ceaſe, lawful acts done before ſhall bind, and 
where not 140 
Where the adminiſtrator, after the adminiſtra- 
tion repealed, ſhall be charged as executor of 
his own wrong 141 
The ſheriffs bailiff executes the writ of Fieri 
facias upon the inteſtates goods in the hands 
of the adminiſtratrix, and good 141, 142 
If adminiſtrator bring action, it is good plea to 
ſay the executor made by the will has admi- 


niſtred 143 
An executor's refuſal before the ordinary after 
adminiſtration is void ibid. 


Where the huſband was made joint-adminiſtra- 
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The TABLE-} 
tor with his wife, ſiſter of the half- blood u 


the inteſtate, not good Page 143, 144 
Adminiſtration granted per Carol. Regem with- 


out ſaying Debito modo, c. good, becaukſ 


the king hath univerſal juriſdiction here 144 
Where the ordinary hath executed his power in 
granting adminiſtration, he cannot alter it, bu 
may compel adminiſtrator to make contri- 

| bution notwithſtanding any agreement 143 
The plaintiff need not ſhew by whom admi- 
niſtration was committed to the defendant 
126 

The defendant pleaded, adminiſtration granted, 
and that he retained for ſatisfaction of a debt, 


this plea not good ibid. 
Adminiſtration may not be granted to a perſon 
under the age of 21 years. ibid. 


Adminiſtration granted before renunciation of 
the executor, although he renounce after, i; 
not good 14 

Where it was a Devaſtavit, and the adminiſtra- 
tor charged with the property of the goods 
changed by agreement 148 

Debt againſt an adminiſtrator or executor upon 
a Devaſtavit, there muſt be a judgment too 
to ground the action 149 

The defendants plead Fully adminiſtred, and 
before that time they had no notice of the 
action brought by the plaintiff upon bond, 
and after that time they had no aſſets; upon 
a dumurrer, judgment for the plaintiff 150 

Damages recovered by executors are aſſets 14 

General legatee dying before probate, admini- 
ſtration ſhall be committed to the next of 
Kin to him 182 

Other- 
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WW Otherwiſe it is where another man is made exe- 
| cutor Page 182 
WH Where lands are ſold by executors for payment 
of debts: if the monies are aſſets at ons 

| law, or in chancery only 2 0 
n retardat” adminiſtrat* where it ſhall be Rs) 
| plea 214, 215 
Adminiſtration granted De bonis non cum Teſta- 

mento annexo, to one or two, having 
right to the adminiſtration, is good, and ſhall 


not be repealed 216, 217 
ö | 
B. 
Biſhops now may make there wills, paying, Cc. 
Ho | 
Blind man's teſtament where good, where not 
a 
„ Bithop's executor ſhall not have preſentation to 
7 a church voided in his life 41 
Bona Parapbernalia, what 61, 62 
; MW Exccutors (hall find bail in fperial cafes 111, 113 
By bequeſt of all goods what paſſeth 181, 183 
Ey bequeſt of all chattels what paſſeth, what 
) not 9 
/ bequeſt of all bouſhold-ſtoff what paſſeth, 
| what not | 18 '3 | 
. 
Codicil defined IT. 
How it differs from a reftament | #bid, 
Its firſt uſe aides. 
May 'be made withont writing hid. 
Divers may all remain in force ibid. 


The TABLE 


Countermand of a will made by the wik 

Page 8, 11 

Conſent of the eldeft ſon heretofore requilit 
to a will | 


Cuſtom of London concerning children : 
Cuſtom of London concerning inteſtates eſtate 
” | bid 
Cuſtom of London concerning widows 16 


Cuſtom of London concerning deviſes 19 
Cuſtom of London in caſe of contract 190, 191 
| Cuſtom. of York to lawful children 70, 119 ch 


Cuſtom of Wales preſerved 108 
The fee of a copyhold limited to the uſe d b 
his will remaineth in the copyholder T All 


Codicil may be added to a will by parol 21 Dev 
A will may be revoked by a codicil ol FA 


The uſual form of a codicil 1% Dep 
Conditional diſpoſitions in wills 64 W 
Conditions unlawful F Det 
Coſts in the caſes of executors and adminiſtr- Lan 

tors 77, 78, 80, 91, 16! tl 


Caſes of executors out of Levinz's Rep. 84, &., c 
Any creditor may charge an adminiſtrator in 


debt 120 b 

Caſes of adminiſtrators out of Levinz Rep. 151, A ü 
S. 

By bequeſt of all his chattels, what paſſe, _ * 

what not 16% Des 

Wo 

WI 

D. t 

Definition of a laſt will 151 Dec 

Definition of a teſtament 3 

Difference between a laſt will and ain Die 

Definition of a codicil 1b Dir 


Det 
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"WDcfinition of an executor Page 4 
| * A5 
Definition of an adminiſtrator 
Definition of a deviſe ibid. 
eviſe in what ſenſe taken ibid. 
| Definition of a gift in conſideration of death 6 
WV bat words in a deviſe make fee-ſimple 8, 176 
What an eſtate for life " ©S 
What an eſtate tail | 9, 174 
| Deviſee cannot take a legacy without aſſent of 
the executor | 10 
| Lord Coke's advice concerning devife of lands 
f by will | l 12 
All my eſtate in a will paſſeth a fee 14 
Oeviſe of a poſſibility void 31 
Devaſtaverunt Bona Teſtatoris, what 37 
Depoſitions of witneſſes admitted good, not- 


vVitaſtanding judgment of the pillory 35 
bebt, action for it, where 42, 44, 45 
Land, Sc. deviſed to one to diſpoſe, he gave 
dhe land to one child omitting the reſt, and 
decreed good 58 


Acceptance of a collateral ſatisfaction will not 


bar dower 6 ibid. 
A citizen of London being reſiduary legatee, 
chat legacy ſhould be ſubje& to the cuſtom 


as the executor's own eſtate 59 
Degrees of executors, what 67 
Which inſtituted, which ſubſtituted ibid. 
What words amount not to a deviſe of lands 

to ſell 81 


Declaration in a will concerning the govern- 
ment and ordering of his children, and their 


eſtate, how conſtrued ibid. 
Divers caſes concerning deviſes between execu- 
tors and their retainer 81, 82 


MW Diſtribution, ſuits in chancery lieth for it 77 
f . ery 1 
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The TABLE 


Lands deviſed for payment of debts, the per 
ſonal eſtate is exempted therefrom Page q 


Delegates, why ſo called 12] 
Diſtribution to the half blood equal to tix 

whole-blood 142,154 
Deviſes and legacies 6} 


Deviſee hath no remedy by common law, by 
muſt have a citation againſt the execuig, 
to ſhew cauſe why he performs not the wil 

191, 

Declaration by an adminiſtrator in the Dei 

and Detinet lieth not 157 

Deviſee of lands may enter, and if the ha 
hold him our, he may either enter, or have 
an Ex gravi querela 1065 

Deviſe may create an inheritance othervik 
than a gift can, but not againſt rules of lay 

16y 

The Stat. 32 & 34 E. g. do not take away the 

cuſtom to deviſe lands ib 

A deviſe of lands to executors for payment d 
. debts, and until his debts be paid, what in 
tereſt the executors have ibi 

A feoffment to the uſe of 2 man's will dad 
veſt the uſe in a feoffor ; but if the feoffar 


deviſe the land it ſelf, it paſieth by the wil 
170, 172 

Tenant in dower may deviſe corn growing 
ibi 

Where Ge dieth before the deviſor the de- 
viſe is void 2 


A deviſe cannot be averred to be to the uſe a 

another, or for a jointure, unleſs ſo * 
ibj 
If lands in ty, borough or en be de 
3 viſed 


to the Supplement. 


viſed in fee-fimple, or fee-tail, the deviſce 
ſhall have Ex gravi querela Page 170, 172 
oods of a freeman cannot be deviſed 171 
n London a man may deviſe all his lands, but to 
bis wife only for life ibid. 
freeman of London cannot deviſe all his goods 
ibid. 
n London they may deviſe in mortmain ibid. 
The difference where a man deviſeth, that his 
executors may ſell his lands, and where he de- 
viſeth them to his executors to be fold ibid. 
ands are deviſable according to cuſtom 172 
nere a man cannot have an heir female of his 
body whilft he hath an heir male, and there- 
fore the conditional devife void ibid. 
woman cannot deviſe lands ſhe hath in fee 
to her huſband 1756 
Vhere in one will are divers deviſes the laſt 
ſhall ſtand ibid. 
\ leaſe deviſed to one and his heirs male of his 
body, yet his executors ſhall have it ibid. 
deviſe to one for life, and after to his next 
heir male, is but an eſtate for life ibid. 
low lands ſhall be deviſed that all the iſſue 
ſhall be inheritable 174 
Deviſe of lands to a man, and his heirs male, 
is an eſtate tail ibid. 
Vhere a term for years cannot be intailed 15d. 
Vhere firſt deviſce cannot bar an executory 
deviſe ibid. 
uch eſtate, as cannot be conveyed by act exe- 
cuted in life-time, cannot be deviſed by __ 
2 
ands may be deviſed to charitable uſes, and 
how 175 
Where 
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Where the wife had both legacy and doyy 


A deviſe againſt cuſtom void 17 
A deviſe without attornment good thi 
Upon promiſe to ſuffer joint-tenant to make; 


will, the ſurvivor decreed to make it golf W 
til 
A deviſe to an heir on condition to ſell void W 
law, but good in equity 1 
A deviſe of all eſtates, real and perſonal, i De 
deviſe in fee 2 
Deviſe to two legatees m the intention ? De 
vents ſurvivorlhip thi 
Portions deviſed out of lands payable at day 
which the premiſes cannot do, amounts to D. 
deviſe to ſell ih 
What perſons may deviſe, and what lands m Ex 
be deviſed, by Stat. 32 H. 8. i 
Deviſe of the profits till a child come to H A 
what paſſeth 1k 
By deviſe of a houſe the whole term then 
paſſeth 11 
If a man will that his feoffee ſhall make a W 
ſtate tail, this is a good deviſe 19 
Deviſe of lands in one hamlet of a town, A 


thing in another hamlet of the ſame tow 
paſſeth 19 
Where a portion is ſecured to children, and 
terwards the like deviſe to them by will, A 
portion ſhall not be double, unleſs pla 
proved to be ſo intended f 
Where there was a deviſe of all goods, c 
tels and houſhold-ſtuff, 407 J. ready mot 
in the houſe, was Genes ſhould come I 
account of the perſonal eſtate 
Where one took only an eſtate for life by! 


De 


to the Supplement, 


will, the remainder to his heirs not executed, 
although he was heir to whom the reverſion 
ſhould deſcend, it ſhould not drown the eſtate 


R for life, but leave an opening for the remain- 
| der Page 194, 195 
Where the deviſe to the heir of a perſon in be- 
l ing was void 196 
Where by a parol will the words were, I give 
) 


| all to my mother, lands did not pals by it 197 
WF Deviſe of a mill with the appurtenances, a kiln 
i uſed therewith did paſs 197, 198 
oy Deviſe of lands to the heirs of the body of the 
i tenant for life, if they attain to the age of 14, 
is an executory deviſe 198, 199 
Deviſe to an infant in Ventre ſa mere is good, 
notwithſtanding a double contingency 198 
Executory deviſe not barred by a common re- 
covery 199 
A deviſe of ſome lands to A. for life, and of 
others to B. for years, and then he deviſed 
all his lands not deviſed, the reverſion of all 


1 paſs 199, 200 
nl Where deviſe of lands to a college is not mort- 
main ibid. 


A deviſe that lands ſhall be ſold, and the mo- 
ney diſtributed between the heir and nephews, 
and not ſaid by whom, he ſhall ſell who hath 
the eſtate, that is the heir 201, 202 

A deviſe to one in tail, upon condition that ſhe 
do not marry without aſſent of A. the re- 
mainder to B. ſne married without aſſent of 
A. this was not a deviſe upon condition, but 
a conditional limitation 202, 203 

Deviſe to one for life, remainder to his iſſue, 
with power to make a jointure, is an eſtate 

tail 203 
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A deviſe of all his tenant-right intereſt, lands 
in fee paſſed, and not only the tenant-right 
land for life Page 203, 204 

Deviſe to a wife for life, and that ſhe might 
diſpoſe it to which of her children ſhe pleaſe, 
whether ſhe may diſpoſe in fee, or for life 


only 204 
Where a man had three daughters, and deviſed . 
his land to his wife till his heir came to 21, 


paying ſo much to his heir, and ſo much u pe 
his two other daughters, the eldeſt daugh- ' 
ter ſhall have all the land as heir ibid. 
Deviſe of lands to a man during his exile, he 
having left his country upon a diſpleaſure of An 
the ſtate againſt him, but not baniſhed, good BW 4 
till he return 205 1 
A deviſe to three ſons of ſeveral parcels a |, 
land, and if any die, his part to go to the - 
others, the reverſion deſcending upon the ., 
elder it ſhall deſtroy the contingent remain A A 
der, but ſhall be good by executory co 2 
ibid. 
A deviſe to a ſtranger after the death of his Ne 
wife, is a deviſe to the wife by implication 
205 
A deviſe to the heir of R. D. now living, the 
ſon took in life of the father, as heir ſpecially 
deſigned ibid. 
Deviſe of 120 l. to be paid out of land of 10/. 
per Ann. and deviſed the land to another, 
without limitation of any eſtate, he had fee, 
but not conditional, but in truſt to Pal 
20 
By the conveyances of deviſe or fine to uſes, 3 
rent may be divided without the aſſent 
or 
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or attornment of the party Page 206 
Where an executory deviſe of a term was diſal- 
lowed | 206, 207 


A deviſe to one and his heirs, and for default 
of heirs of him to B. that 1s, his heir, was an 
eſtate tail 207 

Deviſe in fee revoked by bargain and ſale, and 
recovery, to the uſe of the deviſor and his 
heirs 208 

Deviſe to wife for- life, if ſhe do not marry ; 
but if ſhe marry, the ſon to enter and hold 

f in tail. This was a good eſtate in tail 208 

20 

Aman ſeiſed of lands on part of the ab 

deviſed them to his executors for payment of 

; debts for 16 years, and after to one who was 

his heir on the mother's fide; reſolved, he 

"MW ſhould not take by deſcent but by purchaſe, 

that being the better for him 209, 210 

A deviſe of 6007. to the wife to clear the pur- 

chaſe-money for lands already ſettled upon 

| her in jointure, the lands not being ſettled in 

R jointure did not paſs by the will 210, 211 

Deviſe of a term for 1000 years to A. remain» 

der to B. in tail, all the term is in &. 212 
\ deviſe to A. and B. and rheir heirs, and the 
longer liver of them, equally to be divided 
between them, after my wife's death; adjudg- 
ed to be tenants in common 212 
\ deviſe to A. for life, and if he have iſſue male 
to the iſſue male and his heirs, A. hath 
an eſtate for life only ibid, 
deviſe of land after his debts paid, he aſter- 
wards contracts other debts, the lands did 
revert upon payment of the firſt debts 213 
LI By * 


tw os 
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By a deviſe of the reſt of all my lands, wia © 
eſtate paſſes Page 21 
Lands deviſed to two ſons and their heirs, oe T 


dies, the ſurvivor ſhall have all 217 
A rent deviſed to one de Novo, and to the hein 
male of his body, and for default of ſuch, 
another in like manner; the firſt deviſee hs 
ving no heirs ſuffers a common recovery, au 
good | 21} 
Where a deviſe of rent is an executory devil 
and not a remainder to be cut off by com 
mon recovery ibi 
Deviſe to J. for life under conditions and lim. 
tations of his will, and after to the uſe of the 
heirs of his body ; this 1s an eſtate to him u 
a will as well as in a deed 219 
A man deviſeth Blackacre to A. in fee, and 2 


ter by the ſame will deviſeth a third-part u I 
B. for life or-in tail; this laſt devife doth na 
make void all to 4. 1 i: 
] 
E. | 
Executor defined l 
His firſt inſtitution ml * 
His office 4, 61 
Inſtructions to executors where a man maketi E 
a deviſe of lands in London 10 
Deviſee cannot take a legacy without aſſent d \ 
the executors | ibil g 
Wife and daughters executors, the wife alone L 
. ſued Scire facias 20 : 
Evidence admitted good, notwithſtanding the 
witneſſes had judgment of pillory 35 [ 
Executors may bring writ of treſpaſs for cattl 
taken of the teſtators 30 


Oblige 


to the Supplement, N 


Obligee made executor, although the action be 
gone he may retain Page 36 


Teſtator and executor are correlati ve 37, 46 
Judgments to be paid by executors before the 


recognizances or ſtatutes, although more 
puiſne 8 


Feme covert executrix cannot releaſe ibid. 


Upon full payment infant executor may diſ- 


charge ibid. 
Where fraud in executors to pay part, and keep 
a recognizance on foot ibid. 
Where after Scire facias a Fieri facias ſhall be 


ſpecial againſt executors ibid. 


If one executor prove the will, yet in all actions 
he muſt name the others ibid. 


If all the executors refuſe, the ordinary may 


commit adminiſtration ibid. 
In actions againſt executors all muſt be named, 
although the will be not proved ibid, 


Executor refuſing ſhall have action by ſurvivor. 


ibid, 
If one executor be nonſuit, and the other ſue 


forward, he who is nonſuit ſhall not be a- 


merced 40 
Executor may have action of debt for arrears of 
an annuity in fee 41 
Executors may have action of debt for arrears 
of rent due to leſſee of a manor for life ibid. 


May have execution upon a ſtatute ibid. 
May have a writ of covenant ibid. 
Executor may releaſe, but can nave no action 
before probate | ibid. 
Executors of a biſhop ſhall not have preſenta- 
tion to a church voided in his life ibid. 


If an infant make his debtor executcr the 
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debt is extinct Page 41 
Where executors ſhall have execution without 
Scire facias, where not ibid. 
Where accompt lies for executors, adminiſtra- 
tors, and executors of executors ibid. 
Heir or executors may have a writ of error 
upon a bill of exception 42 
Where executors of parſon or prebend ſhall 
have debt for arrears, where not ibid. 


Where executors of tenant in dower, or of 
grantee for life, ſhall have action for arrears 
ibid, 

Executors, or adminiſtrator of the huſband, 
ſhall have action of debt, for arrears due in 


right of the deceaſed wife ibid. 
Where action by them for rent arrear ſhall be 
in the Debet and Detinet 43 


If execu torbring action as adminiſtrator, he may 


be barred as to action of the writ not to bring 
his true action . id id. 
Where executors ſhall charge the perſon of the 
grantor of annuity, notwithſtanding a pro- 
viſo not to charge his perſon 43, 83 
If land be charged in two counties, executors 


may bring debt for arrears in which they: 


will | 43 
The king made executor appoints others to ex- 
ecute 40 


Executors ſhall have debt againſt the grantor, 
and ſeveral feoffees for rent behind in each 
of their times 43 

Where a man may have debt againſt his own 
executors | 

Feme executrix takes debtor to huſband, it is 


no releaſe but the debt remains ibid. 
Feme obligee takes debtor to huſband, it is a 
| 8 


to the Supplement. 
_ feleaſe in law Page 44 
The like of two femes obligees, and one take 
the obligor to huſband 
Eſcape lieth not againſt executors of a gaoler 


| ibid. 
Action for goods and debt againſt executors in 
Debet and Detinet ibid. 


In caſe of executors, though the plea be multi- 
plied or double, yet good, for one may an- 
| ſwer to every thing alledged by him ibid. 
No action of debt againſt executors of leſſee 
after aſſignment 45 
Where he in remainder, and not executor of 
tenant for life, ſhall be charged for rent ibid. 
Executor of a perſon outlawed may ſatisfy, and 
take advantage of the king's pardon ibid. 
Where executors may have attaint reſtitution, 
adminiſtrators error, Cc. ibid. 
Where executors in a replevin need not alledge 
ſeiſin in making avowry, the deed being the 


title | ibid; 
What executors ſhall be charged with, what 
not 45, 46 


Exccutors ate bound although not named 47 
If money be to be paid to the mortgagee; or 
his heirs; the mortgagor cannot pay it to his 


executors | ibid. 
Where executors are no aſſigns in law ibid. 
Every executor is an adminiſtrator 48 


Pleading payment of recovery ſhall be no bar 
to an action, if it be by covin 49 
Upon Plene Adminiſtravit pleaded; the jurors 
found aſſets; the plaintiff might have prayed 
judgment preſently, but could not have till 
the defendant had goods of the — 
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| The TABLE 
Who fhall be ſaid executor of his own wrong 


Page 49 
Where action lieth againſt executors upon the 
Aſſumpfit of the teſtator 50 


Where executors ſhall not have wardſhip 3) 
Executor probably may have remedy againſt 
his promiſe 8 
Three executors, two refuſing, the third may 
prove the will, yet the other two may med- 
dle with the goods 39 
Executor refuling may afterwards adminiſter 
| ibid, 

Three executors, two only proving, the third 
may yet releaſe ibid. 
Where cxccutors are to ſell land, the heir ſhall 
take profits in the mean time, where -not 


40 
Executors actually repreſent the perſon of te- 
ſtator | 4] 
Executor of his own wrong ſhall not retain 
| 49s 55 
Where a man is executor of his own wrong 
ibid. 

Degrees of executors, what. 67 
Which inſtituted, which ſubſtituted ibid. 


Where Ceſtue que uſe ſhall charge the executors, 
Sc. tor profits received by feoffees in truſt 

51 

If executor do not ſell but refuſe, he is bound 
to put all the profits of the land to the uſe 
of the dead 63 
Damages recovered by executors are aſſets 54 
If executors have goods in any part of the 
world, they ſhall be charged in reſpect of 


them | 53 
If one hath land for years as executor, _ 
| ur- 
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\ ſurrender them to one intent, the term is ex- 


tinct, to others not Page 55 
Covenant to teſtator cauſe of the leaſe to the 
executors; the term was aflets ibid. 


Where executor or adminiſtrator taketh profits, 
nothing ſhall be aſſets but clear profits ibid. 
Goods taken from an executor after he hath ad- 
miniſtred are aſſets 56 
If executors plead nothing in their hands, or the 
heir nothing per Diſcent, if aſſets are found, 


judgment ſhall be for the whole ibid. 
Where executors ought to confeſs, but that they 
have not aſſets, Oc. ibid. 
No action of accompt againſt executors of guat- 
dian in ſocage 52 
Aſſets in Maines le Executors, what 25 
Where actions of accompt lie againſt executors, 
where not 51, 52, 53 
What are aſſets in hands of executors 55 


Lieutenant of the tower may bring his action 
againſt the executor of a priſoner for meat 
and drink _ 46 
Where heirs and executots are both named, it 
is at diſcretion of the party to pay money, to 
which he will 47 
If a perſon recommending an officer to the 
king be means of his loſs, his heirs, execu- 
tors and adminiſtrators, are chargeable to 
the king 30 
A term granted to the uſe of a feme ſole, her 
executors and not her huſband ſhall have 

. 50 
Executor to ſell land cannot fell by attorney 
i 57 

One executor may aſſign a term without the 


other 57 
L14 Land 


The TABLE 


Land given to one to diſpoſe, he gave the land 
to one child omitting the reſt, and decreed 
good Page 55 

A citizen of London reſiduary legatee, that 
legacy ſubject to cuſtom, as if his own eſtate 


59 
Executors ſhall have mortgage money where 
no perſon is named ibid. 


Where election to pay mortgage money to the 
heir or executor is gone by the forfeiture, 
equity ought to follow the law, and give it 
to executors ibid. 

In action againſt executors upon Afumꝑſit the 
plaintiff need not aver, that the defendant 
bath aſſets; for that ſhall come on the defen- 
dant's part 60 

Where an executor is charged upon a promiſe 
made in his own right, yet that money ſhall 
be allowed him in part of his accompt 

ibid. 

Where a man may join two or three things in 
his action, as for goods and debts againſt ex- 
ecutors 61 

Ordinary may not only within a year, but with- 
in a month or two, cite the executor to ac- 
cept or refuſe ibid. 

If any affirm more goods came to the execu- 
tors than in the inventory, they muſt prove 
it 62 

If any one will charge an executor, he muſt 
prove ſuch exceutor hath actually ad mini- 


ſtred 63 
Where the executors ſhall have hops growing, 
and not he in reverſion 72 


Rules for executors how to pay debts, Sc. 7 
| Releaſe 


to the Supplement, 
Releaſe of the huſband after divorce, where 


good, where not | Page 75 
Afſets, ſome rules therein ibid. 
Coſts in caſes of executors 77, 78 


Executors refuſe to prove the will, yet they 
ſhall hold lands deviſed to them as joint - te- 
nants in fee 77 

How the words, till the executors have levied 
the debt, ſhall be conſtrued, and the deviſe 
void | ibid, 

Where debt lieth not againſt executors upon ar- 
bitrement in writing 78 

Where executors ſhall pay coſts, where not 

ibid. 

Heir forced to pay a debt ſhall be reimburſed 
by the executors as far as they have perſonal 


) 

p aſſets ibid. 

Where taking a new bond is not a converſion 

4 to charge them i ibid. 

. WW Where overplus of the profits of a term ſhall 

] come to the executors, and not to the _ 
ibi 

Where the executor was decreed to give ſecu- 

rity for a legacy 79 

Leaſe renewed by executors liable to a legacy 

„ | ibid. 


xecutor debtor to the teſtator decreed to 
pay to the deviſee of the reſidue of the eſtate 

ibid. 
\ſſent of an infant executor not good to a le- 
gacy, if there be not aſſets for debrs ibid. 
he executor ſhall not have the portion of an 
orphan in London, but the widow ibid. 
hat actions or charges lie for or againſt exe- 
cutors, what not 80, &c. 
The king's debtor dying he ſhall be ſerved 
before 
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before the executors Page go 
Executor having diſpoſed money in charity, 
Sc. to the value of the teſtator s chattels de. 
tained them | 6 | 81 
Caſes concerning deviſes to executors, or be. 
twixt them and their retainer, Sc. 81, 8 
Executors of the firſt huſband ſhall have hyM Fx 
goods, and not the executors of the ſecond 
E- 
Where executors ſhall be charged for their de | 
fault in not pleading a former recovery lM De 
bar $ 
Executors may lawfully redeem pledges of b W 
teſtator with their own goods s, if the teſtat 
hath none 14 W 


Caſes of executors out of Leviaz's Rep. 84, Et 
Executors to find bail in ſpecial caſes 111,11} 
Three kinds of executors 171 


An executor appointed at the end of five yeni W 
or for ſo long time, good 129 | 
Executor chargeable, although not named in a | 
obligation 11:8 WW. 
Where an executor named, the ordinary gr 
ting adminiſtration, is void ib 
Adminiſtrator, during the minority of an ex 
cutor, where he ſhall be named an EXECUto W] 
where an adminiſtrator 11 
What words make two joint-executors 11 1 
Exccutor dying before probate, to whom ul : 
execution ought to be given 140 In 
Executors intended conuſant of all contracts / 
the teſtator 1 t 
Executor liable to the rent as far as he hath 4 In 
ſets 10 0 
An executor may not wave a term ſo, but t 
ſhall be charged 10r rent due after af WI 


men 


to the Supplement. 


ment, ſo far as he hath aſſets Page 1 
If executor continue in poſſeſſion he ſhall be 
charged for rent in the Debet and Detinet, 
hath he aſſets or not | 1 5386 
Executor may refuſe but cannot aſſign his exe- 
cutorſhip 74 


Executor dying defore probate is in law a dying 
inteſtate 2 abi. 


Executor a good n name of purchaſe, as well as 
right heir 727 
Deviſe of all the reſidue of the goods to one ex- 
ecutor is good to him only 82 
Where nothing paſſeth without election, the 
heirs or executor cannot make election 
Where the wife took a term as executrix al 
ſhe agreed to the deviſe, by ſaying, ſhe 
would take the term according to the will 
8 
Where the executor pleaded a judgment tha: 
he had not aſſets to ſatisfy it, the plaintiff de- 
murring ſpecially was ill 86 
Where in count upon a Devaſtavit againſt an 
executor the court would not allow the ac- 
tion over which had been before, ſci. in debt 
upon judgment ibid. 
When an executor ſueth, the defendant may 
plead another executor not named, without 
ſhewing that he hath adminiſtred, but when 
an executor is ſued it is otherwiſe. 86, Sc. 
In Aſumpfit againſt executors, and plea Non eſt 
factum, adjudged ſuum ſhall. be intended of 
the teſtator | 88 
In covenant againſt an executor adjudged, he is 
obliged to teach Py or aſſign | him 
to another 87 
Where infants may not prove a will yet judg- 


ment. 
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The TABLE 
ment for one of the executors ſhall not h 
delayed till the infant executor come to ag 
* ac 9111 Page 9) 
Where in Aſumpſit the executors ate not 0. 
bliged to plead in abatement, to put them. 
. ſelves to double charge when the debts ar 
Juſt 89, 90, 91 
Where an executor is made; and lands deviſed 
for payment of debts, the perſonal eftate i 
exempted | 90 
Where the teſtator died after verdict, and be. 
fore judgment entered, this judgment was tt 
all intents as a judgment had againſt the te 
ſtator in his life 92 
Where an infant executor ought to join in a 
action, or ought to do it per guardian ibil 
Between the plaintiff as executor and the de 
fendant arbitrator's award, the defendant 
ſhould pay the . plaintiff 300 l. this money 
was not attachable in the hands of the defen- 
1e, 4 01:1: igh 


Where damages were recovered by the execy- 


tor, although not named in the covenant 

| 19-591 ili 
Where pleading a judgment for intereſt (which 
is a Devaſtavit to permit it to run in arreat, 
and then ſuffer a judgment for it) is ill 93 
Where one of the obligors being diſcharges; 
yet the obligee may ſue the other ibid. 
Where the defendant is ſued as executor, yet 1s 
charged as aſſignee, and the action ought to 
be brought where the land lieth 96 
Where an executor waſteth goods of the te- 
ſtator and dieth, leaving aſſets, his executot 
ſhall not be charged for the aſſets, othetwik 

in 


to the Supplement. 


in caſe of an executor of his own wron 
__ 98 
hough bare accompt will not bind executor to 
pay De bonis propriis, yet a promiſe upon 
conſideration of forbearance will 97 
Debt doth not lie upon an obligation againſt an 
executor, counting af a Devaſtavit, other- 
wiſe it is in an action upon judgment 97, 98 
Though the firſt judgment be il], yet good to 
maintain action till reverſed, although the 
wife ſhall be charged for waſte committed 
by the huſband, yet not for the coſts recove- 
red againſt him De bonis propriis ibid, 
Vhere although one did not ſue as executor, 
yet the action being in right of the executor- 
ſhip, being non ſuited ſhall not pay coſts 98, 


Nhere the executor took a new ſecurity — 
payment to himſelf, it was adjudged a diſ- 
poſition by him 99, 100 

debt againſt the defendant as executrix, ſhe 
imparled, and then pleaded Adio non, be- 
cauſe her huſband died inteſtate, and admi- 
niſtration was committed to her; the plea 

ill, being after imparlance, and judgment was 
for the plaintiff 100, 101 

9 Where one executor is an infant, adminiſtra- 
tion durante minori tate may be granted to 
the other 101 

efendant executor pleaded, that before rent 
arrear he aſſigned the term, but did not 
plead notice of it, nor acceptance of the rent by 
the plaintiff; upon demurrer the plaintiff had 

judgment 101, 102 

xecutor of his own wrong may be of a Wer 

an 
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and ſhall be charged in waſte Page 102 
Executor not obliged to pay debt due upon 
contract before debt due upon obligation at 
a day to come ibi 
Where an arreſt by an executor before probate 
is good, where not 103 
Where executor upon non ſuit ſhall pay coſts 
where not 104 
Executor obliged to pay a rent arrear upon 
leaſe. parol, determined before debt due by 
obligation 105, 106 
Debt againſt one who is both heir and executor I f 
is all one, as if it were in divers perſon 
106, 10) 
Defendant pleaded judgment againſt him as ex. 
ecutor upon an obligation of the teſtator, but 
did not conclude prout patet per recordum, ad: 
judged ill _ 100 
Where the defendant ought to have rejoined 
only that he had not aſſets ultra, to ſatisfy 
the leſſer ſums in the obligations, and not u P. 
make the penalties in the judgments parcel 
of the iſſue - 10008 11 
Where a decree in equity doth oblige executor 
in equal degree, with a judgment at com- 
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mon law io Y\ 
Aſumpſit lieth for executors for a copy hold fine 
ſet by the teſtator 11 N 


Where in caſe of executors ſued upon contrat 
the death of one doth abate the writ 12 F. 
Where the heir may maintain action of debt 
for rent reſerved to the leſſor, his executaiſ B; 
and aſſigns 11! 
The defendant pleaded in abatement, that tit 
overs and another were joint-merchant 
etween whom there is not any ſurvivo! 


that 


to the Supplement. 


that one dying made another his executor 
not made party to the ſuit; reſolved the writ 
ſhould abate Page 11 
Where a man may not ſue an executor and 
another jointly, but an executor may join 
two promiſes in one action, of which one 
was made to the teſtator, and the other to 
himſelf 114 
Where the defendant was not charged, becauſe 
it appeared not that he was executor, admi- 
niſtrator or truſtee to another 115 
Executors could not wave a term, for it is na- 
turally in them; but they ſhall not be liable 
De bonts propriis, but muſt aid themſelves by 
pleading 141 
Where executor refuſing to ſtand ſhall loſe his 
legacy 5 187 
Where not ibid. 
Executor to give ſecurity for a legacy to a city 
orphan 188 
Property of a term in the executor by his entry 
without probate 191 
Whether the ſurviving executor ſhall have the 
profits of lands during non age of the heir 
191, 192 
Where an executor ſhall make a conditional 
delivery of a legacy, Sc. ibid. 
No ſurvivor between joint-executors by the 
common law 213 
Forbearance of a ſuit for a legacy is ſufficient 
conſideration to charge an executor 213, 214. 
By the affent of the executor to a legacy the in- 
tereſt is become a chattel, and governable by 
the common law 214 
Action in the Dgbet and Detinet was brought 
for 
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for rent, although the plaintiff entitled him. 
ſelf as executor to the reverſion of a term ty 
which the rent is incident Page 21) 
One wills his executors to have profits of the 
lands till the heir attain to 21, pay debts, &. 
it is an intereſt in the executors 218 


F. 


Fees for probate of wills and adminiſtration: 
ek 11 
Funeral expences to be allowed out of the goods 


Feme covert executrix cannot releaſe 33 Wl By 
Where fraud to pay part, and keep a recogni- 
Zance on foot ibid, 


A term granted to uſe of a feme ſole, her 
executors and not her huſband ſhall have it 


| 1 

Feoffment to the uſe of his will taketh elfe 

only by the will 189 il VV 

| | 

| 

G. 1 

Gift in conſideration of death 6 
Grandſon, great grandſon, &c. different names 

of appellation in a wil! 32 lk 

Executor of guardian in ſocage ſhall not have | 

wWardſhip, but the. next of kin 37 | 

Guardians not to be choſen by the infant as for- S 

merly | 69 Re 

Goods appraiſed not binding in common Jaw 1 

| | op 74 

Goods of freemen cannot be deviſed 171 


Actions for goods, and debt againſt executors in Tt 
the Debet and Detinet 44 | 


to the Supplement. 


ff executors have goods in any part of the 
world, they ſhall be charged in reſpect of 


them | Page 55 
No action of accompt againſt executors of guar- 
dian in ſocage 52 


If any affirm more goods came to the execu- 
tors than in the inventory, they muſt prove 


Rk 62 
Deviſe of all the reſidue of the goods to one 
executor is good to him only _ 82 


What goods and chattels real and perſonal, 
moveable and immoveable, may be deviſed 


by will, and what. not 177, 178, 179 

By bequeſt of all his goods what paſſeth, what 

not 181, 183 
H. 


l may diſpoſe of the wife's Parapberna- 

33 2 
Where executors ate to ſell lands the heir mall 
take the profits in the mean time, and where 
not 40 
Heirs and executors where both are named, 
it is at election to pay money to which he 
ine BAR Vs 232 * 47 
If a perſon recommending an officer to the 
king be means of his loſs, his heirs, exxcu- 
tors and adminiſtrators are chargeable to the 
king | 50 
Releake of the huſband after divorce, whete 
good, where not | 5 75 
The half. blood where in equal degree with the 
vhole blood —— 298 
The hufband may adminifter the perſonal eſtate 
of the wife dying inteſtate 130 
M m Where 


wa The TABLE 
1 Where heir of deviſee cannot be a purchaſot 
Page 110 
Where a huſband giving licence to a wife may 
countermand her teſtament 21 
Where the huſband of the wife adminiſtratri 
ſhall be charged for a plea, where it is ful 
in his own conuſance, and where otherwik 

I 

Where a ſuit in the admiralty brought by b 
huſband as adminiſtrator to his wife an ex 
ecutrix, who died inteſtate, was ſtay'd by 
conſent ibi 
Where the huſband was made joint-adminiſtre 
tor with his wife, ſiſter of the halt-blood to 
the inteſtate, not good 143, 144 
Heir or executors may have a writ of error 
upon a bill of exception 42 
Where executors are to ſell land, the heir ſhall 
take profit in the mean time, where not 40 
| By bequeſt of all his houſhold-ſtuff what pat 
ſeth | 183 
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Infant, at what age he may make a teftaies 
Jury ſhall try adminiſtration 10 
Inſtructions for executors, where a man makes 
a deviſe of lands in London -« "ie 150 
Intent of the party moſt obſervable in wil 
I4y 15 

Inteftates eſtates, cuſtom of London preſerved 
therein e 48 


| Judgments to be paid before recognizanct 
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it is the juriſdiction of the ſpiritual court to de- 
termine at what age an infant may make a 


will | Page 27 
Upon full payment infant-executors may diſ- 
charge 38 


Intent being clear, all means (without which it 
cannot be obtained) muſt be ſupplied by a 
court of juſtice 59 

Infants may not chuſe their tutor as formerly 

What the executors are to put in the inventory, 

how appraiſed, and when to be done 61, 62 

Executors dying before probate is in law a dy- 

ing inteſtate 74, 755 140 

Value of the goods in the inventory found by 
jury in a plene adminiſtravit is binding 74 

Infant eſtates in guardians hands ought to be 
applied to payment of debts 79 

Aſſent of an infant-executor to a legacy is not 
god, if there be not aſſets for debts ibid. 


The huſband may adminiſter the eſtate of the 


wife dying inteſtate 130 
A man may die partly teſtate, partly inteſtate 
126 

Inteſtates of divers kinds 121 


Where an cinfant-executor ought to join in an 
action, or ought to do it per Guardian 93 
here infants may not prove a will, yet judg- 
ment for one of the executors ſhall not be 
delayed till the infant-executors come to age 

87 

Where one executor is an infant, adminiſtration 

Durante minori «tate may be granted to the 


other IOL 
Where the intent of a man not agreeing with 
law ſhall be void 190 
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K. 


The king may make his teſtament Page 39 

The king made executor, appoints others 3 
execute 

The king's debtors dying, he ſhall be 13 
before the executors 80 

If a perſon recommending an officer to the 
king be means of his loſs, his heirs, execu- 
cors and adminiſtrators, are chargeable to the 


king 50 
Le 

Inſtructions to executors, where a man makes 

a deviſe of lands in London * 


Legacy a deviſee cannot take without aſſent of 
the executor, except in ſome caſes 10, 180 
Teſtaments not to be inrolled in the huſtings 


without the teſtator's ſcal | 15 
Teſtaments not inrolled in London may be found 
effectual ibid. 
Cuſtom of London concerning inteſtates eſtates 
preſerved 17 
Licence by the huſband *to the wife to make a 
will, he may countermand it | 21 
London cuſtom concerning widows 16 
London cuſtom concerning children 17 


Lieutenant of the tower may bring his action 
againſt the executors of a . for meat 


and drink 46 
Conditional legacies 6 3» 64, Ce. 
Legacy where executor was decreed to give ſe- 

curity for it 79 


Leaſe renewed by executors liable to legacies ibid. 
Aſſent 
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Aſſent of an infant-executor to a legacy is not 
good, if there be not aſſets for debts Page 79 
What words amount not to a ſelling of lands 
31 

Lands deviſed for payment of debts, perſonal 
eſtate is exempt therefrom, and where other- 
wiſe 90, 188 
Lands are deviſable according to the cuſtom of 
places = 9 
If one hath land for years as executor, and ſur- 
render them to one intent, the term is extinct, 
to others not 55 
Where and how legacies may be given divers 
ways, either ſimply or conditionally, &c. 
180, 181 

Divers caſes of bequeſts and legacies 183, 184, 
Se. 

Where the legatary ſhall have election, where 
not 186, 187 
Where and how a legacy may be loſt 187 
Executor to give ſecurity for a legacy to a city 
orphan 188 


Legacy. not attachable by foreign attachment 


ibid. 
A citizen of London cannot deviſe a child's part 
to another, in caſe his child die in his mino- 


rity ibid. 
Lands contracted for paſs by deviſe of the pur- 
chaſor 189 


Where, although the wife had fee - ſimple in 
London, the huſband could not be tenant by 
the curteſy 189, 190 

No remedy in the temporal court for a legacy 
out of money raiſed by ſale of lands 192 

Where a portion is ſecured to children, and af- 
terwards the like deviſe to them by will, the 

M m 2 por- 


— L mo, Ye IOW OF rr Dr "PERL 
— AFC . * a, — - 
a * — ** — —— 


DB 


— — — - — 28 
— - 


The TABLE 


portion ſhall not be double, unleſs plainly 
proved to be ſo intended Page 193 
Where the firſt legacy is due, and the other 
not, the executo: may not pay the firſt whole 
legacy, if there be not aſſets to pay the reſt 
ibid. 

Where a legatee had a mortgage and ſtatute for 
ſecurity of his legacy, yet his legacy not be- 
ing paid, it was decreed to abate in propor- 
tion towards payment of debts ibid, 
Where a legacy to an infant was paid to the fa- 
ther, who died inſolvent, the executor ha- 
ving taken ſecurity for ſaving harmleſs was 
decreed to pay the money 193, 194 
Where a legacy was decreed to be ſecured to 
an infant 194 
Legacies may be recovered in ſpiritual court 
againſt an adminiſtrator with the will annex- 
ed, or againſt an executor of his own wrong 
ibid. 

A prohibition to ſtay a ſuit for a legacy in the 
ſpiritual court denied 213 
Forbearance of a ſuit for a legacy is ſufficient 
conſideration to charge an executor 213, 214 


M. 


Manor, the lord to prove the teſtament there 
11 

A man may make a teſtament, although he hath 
ſworn never to make another 20 
Sane memory how to be tried 14 
Money diſpoſed in charity to value of the te: 
ſtator's chattels, they were detained 81 
Maxims in law 45, 47 
If money be to be paid to the mortgagee, rs 
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his heirs, the mortgager cannot pay it to his 


executor Page 47 
Executors ſhall have mortgage money where 
no perſon is named 59 


Where election to pay mortgage money to the 
heir or executor is gone by the forfeiture, 
equity ought to follow the law, and give it 


to executors ibid. 
Where money raiſed by ſale of lands is aſſets 
192 
N. 
Nuncupative teſtament, what 7 
Nuncupative teſtament to be proved, and put 
in writing ibid. 
Nuncupative will not pleadable in any court 
before probate 26 
O. 
Ordinary not charged for putting his ſeal, not 
knowing the will to be forged Bens 
Obligee executor, although the action be gone, 
yet he may retain 36 
Ordinary to ſatisfy the debt, for which action 
is firſt brought 38 


If a perſon recommend an officer to the king, 
who is means of his loſs, his heirs, execu- 
tors and adminiſtrators, are chargeable to the 


king 50 
The power of the ordinary in probate gf wills 
granting adminiſtrations, c. 51 


The ordinary may not only within the year, 
but within a month or two, cite the executor 
to accept or refuſe | 61 
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Orphans portions ſhall go to the executors, 
but the widow, in London Page 79 
The ordinary his power 122, 131 
The ordinary may call the adminiſtrator to ac- 
compt 125 
The ordinary fee'd to grant adminiſtration pu- 
niſhable 129 
Where the ordinary hath like intereſt as admi- 
niſtrator 131 
Not the ordinary but adminiſtrator muſt have 
action of debt 130 
A writ lies to compel the mayor of Oxford, or 
any ordinary, to prove a will 137 
Adminiſtration per Archidiaconum, without ſaying 
Loci illius ordinar*, good . 166 
Where one of the obligors being diſcharged, 
yet the obligee may ſue the other 95 
Executor to give ſecurity for a legacy to a city 
_ orphan 188 


P. 


Probate of teſtaments before the lord of the 

manor II 

Probate ſhewed under ſeal, yet the other party 

may plead, that he who i is dead died inte- 
ſtate 


9 
How wills ſhall be proved of lands and goods 


in London 10 
Where the will is to be proved when the per- 
ſon dying hath Bona Notabilia 11 


Fees for probate of wills and adminiſtrations. 


| ibid, 
When to plead againſt the validity of a teſta- 
ment 18 
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Where an executor may have remedy againft 
his promiſe Page 38 
Three executors, two refuſing, the third may 
prove the will, yet the other two may med- 
dle with the goods 39 
Where all wills and teſtaments are to be proved 
| 2351 24, 25 
Probate of a will in the ſpiritual court no evi- 
dence at common law 25 
Nuncupative will not pleadable in any court 
before probate 1 
A perpetual injunction awarded not to prove a 
will of perſonal eſtate only in the prerogative 
court | 26 
Will proved before the metropolitan, where | 
there is Bona Notabilia, ſtandeth good till re- 


| 
| 
| 
| 
| 


verſed 27 
Executor may releaſe but can have no action 
before probate 41 


Probate of wills by the common law belongs to 
the temporal courts 29 
The power of the ordinary in probate of wills, 
granting adminiſtrations, c. 31 
Paraphernalia what, when to be put in the in- 
ventory, when not 61, 62 
A will may be proved if the party hath been 
long abſent, was ſickly, Sc. 63 
Executors dying before probate, is in law a 
dying inteſtate 74 
The executor ſhall not have the portion of an | 
orphan in London but the widow 79 | 
Pleas of executors 88, 100, 10T 
Perſonal eſtate is exempt from payment of 


debts, where lands are deviſed for that pur- | 


oſe 90 
F Probate 


The TABLE 


Probate of every biſhop's teſtament belongs to 
the archbiſhop Page 121 
Pleas of adminiſtrations 143, 146, 158 
Proof of adminiſtration by a& of court, with- 
out producing it under ſeal 16; 
Where executors of parſon, or prebend ſhall 
have debt for arrears, where not 42 
Executors of a perſon outlawed may ſatisfy and 
take advantage of the king's pardon 
Pleading payment or recovery ſhall be no bar 
to an action if it be covin 49 
Upon Plene Adminiſtravit pleaded, the juror; 
found aſſets, the plaintiff might have prayed 
judgment preſently, but could not have til 
the defendant had goods of the deceaſed 49 
Paying where it makes a fee, where not 220 | 


R. 


Revocation of a will where good, where not 
28, 29 

Where republication by word will ſupply the 
defect of a will, where not 32 
Executor may releaſe, but can have no action 
before probate 41 
Releaſe of a bailee determineth by his death 50 
Writ. of Rationabili Parte Bonorum, where it 
lies 57 
Rule for executors how to pay teſtators debts 


7³ 

Releaſe of the huſband after divorce, where 
good, where not 75 
Rules for aſſets ibid 
Revocation of adminiſtration may be upon jul 
cauſe | | 1 
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Revocation of adminiſtration granted pendant 


the Caveat Page 152 
Renunciation of the executor will nat make a 
void adminiſtration good 155 


Where he in remainder, and not executor of 
tenant for life, ſhall be charged for rent 45 
Conveyance for years not a revocation of a de- 
viſe in fee, but pro tanto only 188 
No revocation of a will of lands, except by 
writing or burning, Sc. by the teſtator 
189 


8. 


Sane Memorie how conſtrued 
Seamen to pay but one ſhilling to eccleſiaſtical 
court for ſeal, writing, or ſuing out admi- 


niſtration, voleſs, Sc. 121 
Sale of goods by the firſt adminiſtrator where 
good, where not 124 


Where the ſale of a term after adminiſtration 
granted, the adminiſtration being void the 
ſale was likewiſe ſo 135 

The ſheriff*s bailiff executes the writ of Fieri fa- 
cias upon the inteſtate's goods in the hands 
of the adminiſtratrix, and good 141, 142 


T. 


Teſtament defined 2 
Nuncupative teſtament 7 
Nuncupative teſtament to be proved, and put 
in writing ibid. 
Teſtament at what age may be made by an in- 
fant | 8 
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Teſtament to be proved before lord of the ma. 


nor 7 Page 11 
Trial Sane of memory how 14 
Teſtament not to be inrolled in the huſtings 

without the teſtator's ſeal 15 
Teſtaments not inrolled may be found effeCtual 

ibid. 
When to plead againſt the validity of a teſta- 

ment 18 

Blind man may make a teſtament, or not 21, 
22 
A man may make a teſtament, although he 

hath ſworn never to make another 20 
The huſband may diſpoſe of the wife's Para- 

Phernalia 27 
Teſtator and executor are correlative 37 
The king may make his teſtament 39 
Where a term ſhall veſt preſently 46 
Tutors to infants how they may be appointed 


Term granted to a feme ſole after her death, 
her adminiſtrator ſhall have it, and not her 
huſband 121 

Where the teſtator died after verdict, and be- 
fore judgment entred, this judgment was 
to all intents as a judgment had againſt the 
teſtator in his life 93 

Where action lieth againſt executors upon the 


Aſſumpſit of the teſtator 50 
e 
47 


Executors actually repreſent the perſon of 


teſtator 

Covenant to teſtator cauſe of the leaſe to. the 
executors, the term was aſſets 

Executors may lawfully redeem pledges of the 


teſtator with their own goods, if the _ 
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hath none Page 83 
Executors intended conuſant of all contracts of 


the teſtator | 144 
V. fon 
Wills againſt creditors void 


15 
validity of à teſtament when to be pleaded 


againſt | 138 
Where the teſtator's Yea ſhall not make a will 
good 20 


Where after verdi& judgment was given for 
the defendant, becauſe the plaintiff had not 
well entitled himſelf to the action as admi- 


niſtrator | 128, 148 
Where an executor named, the ordinary grant- 
ing adminiſtration is void .135 
All deviſes of land void, except in writing, 
Se. 189 
W. 

Will how differs from a teſtament 2 
Of wills and teſtaments 7 
Will of a wife countermanded 8, 12 
Biſhops may make their wills paying, Sc. 
12 

Lord Coke's advice concerning deviſes of lands 
by will ibid. 
Conſent of the eldeſt ſon heretofore requiſite to 
a will of lands 9 
Nuncupative teſtament what 7 
All my eſtate in a will paſſeth a fee 14 
A feoffment to uſe of his will, and to uſe of 
him and his heirs, is all one 15 
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The T ABL E 
Ads of parliament and wills ſhall take effeg, 
although corporations, &c. not rightly named 


Pape 16 
T he fee of a copyhold limited to the uſe of hi 
will remaineth in the copyholder 1 


Where a firſt will ſhall exclude a latter 19 
Where the teſtator's Yea ſhall not make a wil 
good 20 
Intent of the party moſt obſervable in wills 1% 


I 7, 10 

Blind man where he may make a will, hen 
not 21, 21 
Where huſband giving licence to a wife may 
after couritermand her will 21 
Where a wife may make her will, where not 


ibil 
The huſband may diſpoſe of the wife's Pare 
 Phernalia 27 
Method of ſearching for wills 21 
Where republication by word will ſupply the 
defect of a will, and where not 92 
Where depoſition of witneſſes were admitted 
evidence, notwithſtanding judgment of pills 
ry 35 
Writ of. Rationabili Parte Bonorum + 51 
Intention in wills being clear, all means (with 
out which it cannot be obtained) muſt be ſup 
plied” by a court of juſtice 50 
Wife's Parapbernalia what G1, 61 
A will may be proved if the party hath beer 
long abſent, was ſickly, &c. 9 
Conditional diſpoſitions in wills 64, 
Cuſtom of Wales preſerved 70 


What words amount not to ſelling of 1 
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Declaration in wills concerning the governtfent, 
and ordering of ren. and their eſtates 


how conſtrued Page 81 
A writ lies to compel the mayor of Oxford, or 
any ordinary to prove a will | 137 
Lands deviſable according to the cuſtom 1 

places 172 
A woman cannot deviſe lands ſhe hath in fee 

to her huſband _ 

Who may not difpofe by will 195 


Feme covert ſhall not commit waſte aue co- 
verture, although that the waſte of the huſ- 
band ſhall charge her if ſhe ſurvive 97 

Where executors ſhall not have wardſhip 37 

The word Paying in a will not a condition to 
make a forfeiture 188 

Wife may not diſpoſe of money raiſed out of 
her huſband's eſtate by frugality, otherwiſe 
of ſeparate maintenance ibid. 

All deviſes of lands void, except in writing, 
with three or four witneſſes 18 

By the huſband's conſent to the will of the wiſe 
the property of what ſhe diſpoſeth paſſeth 
from him to the legatee 214 

Of things in action, and things that a feme co- 
vert hath as executrix, ſhe may make a will 
by her huſband's conſent, and ſuch will 
ought to be proved in the ſpiritual court 

214 

A will gnawn to pieces by rats, yet by help of 
the pieces put together was afterwards proved, 
and good 215 

In a will, if there be a end and after that 
a limitation, the condition muſt be limited ac- 
cordingly 217 

(Paying) 


: (Paying) where it makes a fee, where ng 


I will and bequeath ſuch lands to m 


Page 220 
y wife du- 


ring her life, and after by her to be diſpoſed 
to ſuch of my children as ſhe ſhall think ft; 


Lu. Whether ſhe hath a fee 


1. 


221 
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Cuſtom of York to their lawful children 70, 
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